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Abstract

The issue of optimizing the mechanism of prosecution of the
subjects of the crime in connection with Russia’s war against
GD Ukraine launched in February 2022, as a result of which impunity
of war criminals is gaining momentum and leads to violation of
legislation, both in Ukraine and in the world, in particular in such
countries as: Poland, Germany, Bulgaria, Romania, Moldova, etc. In this
regard, the purpose of this editorial is twofold: on the one hand, it seeks to
present volume 41, number 76 of “Cuestiones Politicas” and, on the other
hand, is to highlight the issue of the subject of the crime, its signs and main
features, enshrined in international legal acts. It was concluded that the
analysis of international treaties gives grounds to affirm that the subject of
the subject of the crime is quite widely disclosed and attention is paid to the
separation of the concepts of subjects of international crimes and subjects
of crimes of international character; the difference between these concepts
is fundamental and very important. Taking into account the attitude of the
international community to the concept of the subject of crime, possible
areas for improvement of the current legislation are outlined.
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character; juvenile person; combating crime.

Sujetos del Delito a la luz de los tratados
internacionales en tiempo de guerra (andalisis
comparativo)

Resumen

La cuestion de optimizar el mecanismo de enjuiciamiento de los sujetos
del delito en relacion con la guerra de Rusia contra Ucrania iniciada en
febrero de 2022, como resultado de lo cual la impunidad de los criminales
de guerra esta ganando impulso y conduce a la violaciéon de la legislacion,
tanto en Ucrania como en el mundo, en particular en paises como: Polonia,
Alemania, Bulgaria, Rumania, Moldavia, etc. En este sentido, el proposito
de este editorial es doble: por un lado, busca presentar el volumen 41, el
namero 76 de “Cuestiones Politicas” y, por el otro, consiste en resaltar
el tema del sujeto del delito, sus signos y principales caracteristicas,
consagrado en los actos juridicos internacionales. Se concluy6 que el analisis
de los tratados internacionales da fundamento para afirmar que el tema
del sujeto del delito se divulga con bastante amplitud y se presta atencién
a la separacion de los conceptos de sujetos de los delitos internacionales
y sujetos de los delitos de caracter internacional; la diferencia entre estos
conceptos es fundamental y muy importante. Teniendo en cuenta la actitud
de la comunidad internacional ante el concepto de sujeto delictivo, se
esbozan posibles areas de mejora de la legislacion vigente.

Palabras clave: sujeto del delito; persona juridica; delito de caracter
internacional; persona juvenil; lucha contra el delito.

Exordium

International criminal law is defined as a set of principles and norms
that regulate public relations in the protection of international law
against international crimes and crimes of international nature. Analysis
and comparison of international normative-legal acts gives answers to a
number of questions: (a) which states of the international community
take into account international criminal norms in national legislation;
(b) how effective in prevention and combating crimes in a particular state
implementation of international legislation is; (¢) the main trends in
development and improvement of the national law of different states on the
basis of international criminal law.
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It is clear that such terms as “crime”, “subject” and “punishment” have
an intrastate origin. They define legal categories in the sphere of criminal
law which are the most important for the society. In view of the current
trends in international criminal law, the concept of “crime” and therefore
the concept of the “subject of crime” are gaining some other international
legal dimension. But, in our opinion, absence of a single international
determination of these concepts gives an opportunity for a unique
interpretation of international legal documents.

Therefore, the purpose of the presentation is to separate provisions of
international normative-legal acts, which regulate the issue of the subject of
crime and its main features in order to further outline the main directions
for improvement of this concept in Ukrainian legislation.

International standards regarding characteristics
of the subject of crime

Like any socially dangerous act provided for by the criminal law, a crime
in the international law has its constituent parts; among these parts, as
noted above, we are most interested in the subject of crime. Actually, the
wording “the subject of crime” is extremely rare in international treaties.

For example, the Agreement between the Cabinet of Ministers of Ukraine
and the Government of the Republic of Slovenia on Cooperation in the
struggle against crimes (came into force on 24 November, 2012) does not
use the term “subject of crime”; the wording “persons who have committed
a crime or involved in its commission” is used instead.

Directly in the text of Art. 4 “Exchange of information” it is stated that
the Parties shall exchange personal data and information with respect
to persons who have committed a crime or are involved in an offense,
namely, information on: surname, former surname, first name, other
names (fictitious names, nicknames) , gender, date and place of birth, place
of residence, citizenship or previous citizenship, etc.; information on the
data of an identity document, that is, a passport or other travel document
(number, date of issue, issuing authority, place of issue, validity period,
territory of validity); information on data related to fingerprints or palm
prints of a person involved in the commission of a crime, a DNA profile or
sample, person’s description, a photo card; information on other personal
data collected and sent by competent state authorities, etc. (Law of Ukraine,
2012).

Agreement between the Ministry of Internal Affairs of Ukraine and the
Ministry of Internal Affairs of Georgia on cooperation in the struggle against
crime, came into force on 20 October, 2011, does not mention the wording
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“subject of crime” directly, but indirectly article 4 of the abovementioned
Agreement establishes the provision that states, in accordance with the
national legislation, shall take all necessary measures to reveal, detain,
arrest or provide information about persons who are sought, that is, a
subject of crime is a physical convicted person (Law of Ukraine, 2012).

In accordance with the Memorandum of understanding between the
Ministry of Internal Affairs, the Prosecutor General’s Office, the Security
Service, the State Customs Service, the State Tax Administration of Ukraine
and the Association of Police Chiefs, the Royal Prosecutor’s Office of
England and Wales, the Customs and Her Majesty’s Customs and Excise, the
National Criminal Intelligence Service on cooperation in combating serious
crimes, subject of crime is defined as “a person who violates the law” or
“identification of the location and identity of such person” (Law of Ukraine,
2018). The term “suspect” is found below in the text of the document. Also,
provision concerning the appearance of persons to competent authorities is
defined clearly: “a person who fails to come after receiving an invitation or
refuses to come shall not be subject to punishment and shall not be subject
to any preventive measures in the territory of the Party requested.”

The memorandum between the Ministry of Internal Affairs of Ukraine
and the Ministry of Internal Affairs of Montenegro on cooperation in the
sphere of combating crime (Law of Ukraine, 2018), which came into force
on 13 June, 2013, defines the range of crimes (by generic object), which are
related to cooperation, respectively, the notion of the subject of crime can
be seen from the list of crimes. Also, in the Memorandum mentions the
following concepts: persons involved in organized crime; typical behavior
of criminals and criminal groups; persons suspected of committing crimes;
persons who evade criminal responsibility or punishment.

We support the opinion that the state is the subject of international
crimes. Criminal responsibility for commission of such crimes is borne
by the so-called agents of the state (otherwise such persons are called
representatives of the state) - persons acting on behalf of the state, or
actual agents without legal authority. In its turn, the subject of crimes of
international nature is presented as physical convicted persons who at the
moment of the committed crime have reached a specific age.

Position of the international community regarding responsibility of legal
entities is clearly defined. To illustrate an example, it is worth referring to
the judgment of the Nuremberg Military Tribunal, which recognized the
SS, SD, and the leadership of Nazi Germany as criminal organizations.
However, the lawmaker in the Criminal Code (hereinafter referred to as
the CC) of Ukraine does not recognize a legal entity as the subject of crime,
and submits in Art. 18 a comprehensive list of features of this element of
body of a crime. In our opinion this position requires optimization and
improvement.



Valery Kostyantynovych Matviychuk, Tamara Mykhaylivna Rad, Oksana Olegivna Cherniak,

Kostiantyn Mykhailovych Brovchenko y Vasyl Vasylovich Chudnov
20 Presentacion

As with general criminal offenses, when crimes of an international
nature are committed, the question of a special subject of crime may arise,
which is presented as persons separately identified in certain international
legal acts: hired officers, officials, etc.

The issue of criminal sanity as one of the features of the subject of crime
is also quite controversial. There is no single international instrument that
would regulate all the complexities of the above-mentioned feature. If there
are doubts about mental integrity of a person or recognition of a person as
partially sane, necessary is opinion of specialist physicians about the mental
state of persons who have committed a crime of international nature. The
issue of a person’s sanity or its legal insanity is decided by the court, taking
into account the respective opinion of experts.

The subject of crime as a juvenile person
in international legal standards

The greatest attention in the international legal space is paid to minors
as subjects of crime. It is quite clear because children are the future not only
of nations, but also of the whole world. There are a large number of legal
acts in the sphere of protection of children’s rights (in our case, persons
who have reached the age of criminal responsibility but have not reached
the age of majority).

Minor persons have some additional privileges along with a wide range
of rights and freedoms, which are granted to any adult person - the subject of
crime. Such privileges are specifically provided for in the Declaration of the
Rights of the Child. The program provisions of this Declaration recognized
that minors, due to their physiological and psychological immaturity, need
additional social care. However, the specified Declaration had an exclusively
advisory nature.

Over time, the described situation worsened (including a decrease
in the standard of living of the population, an increase in “child” crime,
lack of proper preventive measures) and required an immediate solution.
That is why the Convention on the Rights of the Child was adopted on 20
November 1989, which is also called the “World constitution of the Rights
of the Child”. Ukraine joined the mentioned Convention adopted by the
UN General Assembly on 27 September 1997. Along with other rights, the
Convention provides a number of provisions that apply to minors as the
subject of crime:

1. immediate access to legal and other necessary assistance for the
child;

2. theright to challenge the legality of the child’s deprivation of liberty
before the competent institutions;
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3. the right to maintain communication with his/her family through
correspondence, telephone calls, dates, etc.;

4. arrest, detention or imprisonment shall be applied to the child
only in exceptional cases, if other ways for preventive and curative
measures have been exhausted and have not yielded the expected
positive result;

5. minor subjects of crimes shall not be punished in the form of death
penalty (from which our state and most countries in the international
arena refused) and life imprisonment without the possibility of such
dismissal;

6. on par with adults (majors), a child cannot be subjected to torture
and other cruel, inhuman or degrading treatment or punishment
(Convention on the rights of the child, 1989).

According to the provisions of the Convention, the participating states
(192 countries) including Ukraine is obliged to assist in creation of laws,
bodies and institutions directly related to children who are considered to
have violated criminal legislation, are accused or found guilty of committing
a crime: establishing the minimum age of criminal responsibility, providing
for the application of educational measures to such children without the
involvement of court proceedings, strict observance of the rights of the
child and provision of legal guarantees.

Moreover, along with other international legal treaties, the Convention
has the highest legal force, because by ratifying it, the participating states
have committed themselves to bring their national legislation regarding
the child as the subject of crime (criminal offense) into compliance with
the provisions of this document. As for the international documents listed
above, they define the general provisions on minors as subjects of crime and
emphasize the need to strictly observe their rights, in connection with the
fact that the latter have not reached the age of majority, taking into account
the unstable psychological and psychophysiological processes (Leheza et
al., 2022).

The UN Standard Minimum Rules (also known as the Beijing Rules)
establish mainly the principles of justice in relation to minors, and measures
to ensure that they serve a fair punishment. The purpose of the UN Standard
Minimum Rules is to ensure the consistency of any measures of influence on
minors with the peculiarities of the offense and peculiarities of the offender.
The document also contains a list of guarantees for observance of the rights
of minors, including the right to a fair and impartial court, the right to a
fair court decision, the right to use alternative measures of influence on
minors, etc. In fact, these guarantees are reflected in the national legislation
of Ukraine (CC of Ukraine, CPC of Ukraine) and national legislations of
other countries, but in the Beijing Rules the international community re-
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emphasizes the necessity of their observance and obligatory provision
(Khavroniuk, 2006).

The provisions of the Council of Europe Recommendation on New Ways
of Dealing with Juvenile Delinquency and the Role of Juvenile Justice
(2003) had a significantimpact on the criminal legislation of many European
states (CM/REC recommendation, 2008). According to the mentioned
provisions the principle of guilt should better take into account the age and
maturity of the offender and correspond to his/her level of development.
Subsequently, in the recommendation of the Committee of Ministers of
the Council of Europe a number of significant and important provisions
for the development of the concept of the subject of crime were defined for
member states regarding European rules regarding juvenile offenders who
are subject to sanctions or restrictions (2008) (CM/REC recommendation,
2008). In particular, regarding public sanctions and restrictions applied to
minors:

« a wide range of public sanctions and restrictions selected for
different stages of a minor’s development must be applied at all
stages of the process;

« priority is given to sanctions and restrictions that can have an
educational impact and provide a restorative response to offenses
committed by minors;

e cases in which imposing a sanction or a restriction requires the
minor’s consent;

- which bodies are responsible for appointment, modification and
implementation of the respective sanction and restriction, as well as
their respective duties and obligations;

« conditions and procedures used to modify the respective imposed
sanction and restriction;

» procedures for regular external supervision of the work of bodies
such sanctions or restrictions are imposed by;

» thedecision to impose or cancel a public sanction or restriction shall
be taken by a judicial body, and in the case when the decision is
taken by an administrative body appointed by the law, it shall be
subject to judicial review;

« depending on the progress made by the respective minor, the
competent authorities shall (if provided for by national law) have
the right to reduce the duration of the sanction or restriction, to
mitigate the imposed conditions or obligations provided for by this
sanction or restriction, or to terminate them;
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« the rights of minors to personal benefits, such as education,
professional training, protection of physical and mental health,
personal safety and social protection, should not be limited by
imposition and application of sanctions and restriction;

« if minors do not comply with the conditions and obligations of
public sanctions and restrictions applied to them, this should not
automatically lead to deprivation of their liberty. Where possible,
previous restrictions or public sanctions should be replaced by new
or modified ones (CM/REC recommendation, 2008).

Conclusions

Summing up the above on the subject of crime, we can make the following
conclusions: the legal responsibility of legal entities is not new for most
countries of the world. Such norms are found in international normative
legal acts signed by Ukraine. Therefore, it is worth taking these facts into
account and improving the norms of Ukrainian legislation regarding the
responsibility of legal entities.

The analysis of international treaties gives grounds for asserting that
the issue of the subject of crime is disclosed quite widely, special attention
is paid to the separation of the concepts of subjects of international crimes
and subjects of crimes of an international nature; the difference between
these concepts is fundamental and extremely important.

In view of the increase in the number of crimes committed by minors,
the international community provides a wide range of measures, in addition
to criminal punishment, which shall be applied to them, as well as lowering
the age of criminal responsibility for some types of crimes.

It has been established that as early as 1954, according to the decision of
the UN General Assembly, the Commission on International Law developed
a draft code of international crimes. In 1991 at the regular session, the
commission approved the draft Code of Crimes against the Peace and
Security of the Mankind (in the first reading). Here it was only about
a certain type of offenses that make up only a part of socially dangerous
phenomena, which are the subject of regulation of international criminal
law.

Therefore, the need to create a document that would solve one of the
biggest problems of international law enforcement, namely unification
of criminal legislation, appears quite urgent. It is obvious that the norms
established in the Code will not be binding for a sovereign state, but the
signing of an international document will be a kind of expression of each
country’s attitude to those crimes that go beyond the state borders.
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Thus, international legal principles and norms establish the special
status of a minor who has violated the criminal law and, as a result, require
special attitude to such persons in all states, without exception, that
have ratified the relevant documents. According to the criminal norms
enshrined in the Rome Statute of the International Criminal Court (1998)
(Rome Statute of the International Criminal Court, 1998), a person is not
subject to criminal liability if at the time of committing an act or inaction
he/she was deprived of an opportunity to realize the illegality of his/her
behavior or its nature in general, or to coordinate his/her actions with the
requirements the law due to: a) mental illness or disorder; b) being in a
state of intoxication, with the exception of cases when a person was exposed
to intoxication voluntarily under such circumstances in which he/she knew
that as a result of intoxication he/she could commit an act that constitutes a
crime, or when he/she ignored the danger of committing such an act.
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Resumen

Los medios de comunicaciéon tradicionales se encuentran
actualmente inmersos en un acelerado cambio estructural,
impulsado por la irrupcion de las Tecnologias de la Informacion
y las Comunicaciones (TIC), que ocasionan la emigraciéon de
sus audiencias hacia otras formas o modalidades de recepcion
y consumo. La apariciéon y popularizaciéon de las llamadas redes
sociales en el marco (TIC) trae consigo un conjunto de retos y
desafios paralas radios tradicionales. En consecuencia, el objetivo
de la investigacion consistio en describir algunos retos politicos de la radio
en el escenario de la revolucién digital, como condicion de posibilidad
para frenar su extension como mass medios. Para el logro del objetivo
planteado se hizo uso de la metodologia fenomenolégica y hermenéutica
con predominio de fuentes documentales en formato digital, las cuales se
analizaron y discutieron para elaborar las conclusiones del estudio. Los
resultados obtenidos permiten concluir que por parte del estado ecuatoriano
no se establecen los lineamientos politicos necesarios para llevar a cabo
una transicion sistematizada y ordenada de la radiodifusién analbgica a la
digital, lo que implica un atraso tecnologico en materia de las TIC en el pais.
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tecnologias de la informacién y las comunicaciones;
redes sociales; cambios comunicacionales estructurales.

Political challenges of radio broadcasting in the
scenario of the digital revolution

Abstract

The traditional media are currently immersed in an accelerated structural
change, driven by the irruption of Information and Communication
Technologies (ICT), which cause the emigration of their audiences towards
other forms or modalities of reception and consumption. The appearance
and popularization of the so-called social networks in the framework (ICT)
brings with it a set of challenges for traditional radios. Consequently, the
objective of the research consisted of describing some political challenges
of the radio in the scenario of the digital revolution, as a condition of
possibility to stop its extension as mass media. To achieve the proposed
objective, the phenomenological and hermeneutical methodology was used
with a predominance of documentary sources in digital format, which were
analyzed and discussed to draw up the conclusions of the study. The results
obtained allow us to conclude that the Ecuadorian state does not establish
the necessary political guidelines to carry out a systematized and orderly
transition from analog to digital broadcasting, which implies a technological
backwardness in terms of ICT in the country.

Keywords: traditional radios in the 21st century; digital revolution;
Information technology and communications; social media;
structural communication changes.

Introducciéon

El ser humano es un animal politico y una de las herramientas
bésicas para el ejercicio de la politica es la comunicacion. Esto lleva a la
consideraciéon del hombre como ser social que necesita de los procesos
comunicativos para adaptarse al entorno, construir su identidad y, en
lineas generales, sobrevivir y convivir. Es precisamente la complejidad del
proceso de comunicacion lo que diferencia este proceso en el hombre ante el
resto de los seres vivos, ya que, si bien estos tltimos también se comunican,
el ser humano ha sido la tnica especie que ha desarrollado herramientas
tecnolbgicas como soporte y vehiculo para la comunicacion masiva (Govea,
2010).

De esta manera, desde la invencién de la escritura, el hombre ha ido
desarrollando soportes comunicativos que le permitan transmitir la
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informacion a otros. Es con la aparicion de la radio cuando se hace evidente
el poder de la comunicacion masiva y la fuerte capacidad seductora que la
misma tiene para influenciar la opinién ptiblica de forma determinante.

La historia de los medios de comunicacion se ha caracterizado por el
establecimiento de un tipo de relacion muy particular con las masas. La
teoria de la comunicaciéon ha sabido definir los patrones de intercambio
entre emisor y receptor, definiendo a este tltimo como un sujeto pasivo que
recibe los mensajes de los medios de forma directa, sin cuestionamientos y
sin la posibilidad de alterar el proceso de construcciéon de los mensajes, esta
es una teoria de la comunicacion denominada “aguja hipodérmica”, la cual
se ha presentado en todo proceso comunicacional en los que la radio forma
parte de ellos (Giordanengo, 2013).

Tradicionalmente, los medios de comunicacion habian sido espacios
en los que ciertos emisores, dotados de capacidades especificas tenian
la posibilidad de construir y difundir mensajes a las audiencias que solo
se limitaban a recibir y reproducir las informaciones. En el caso de la
radio, por tratarse de un medio ciego, que carecia de la imagen para ser
vista y leida, poseia solo el canal auditivo para la transmisién de mensajes
y era nula la posibilidad de que el oyente, en el otro extremo del proceso
comunicacional, pudiese interferir en la producciéon y difusién de los
contenidos (Giordanengo, 2013).

Toda esta situacion descrita estuvo presente hasta la llegada de la
internet, medio que revoluciond la forma en la que los sujetos percibian al
mundo y las formas de comunicacién. Lo que significo la transformacion
de la radiodifusion y los medios de distribuciéon que pasaron a tener
una estructura completamente diferente en las ultimas décadas, su
digitalizacion.

En las siguientes lineas se discutira como la radio, ha mantenido una
capacidad camalednica para adaptarse a los distintos cambios tecnologicos
hasta revolucionar todo el concepto comunicacional con la ayuda del
internet. De este modo, la red de redes se ha convertido en el principal
trampolin para que los medios se transformen dentro de una macro-
transformacion de la sociedad postmoderna.

La radio ha sido el medio de comunicaciéon y difusion que mas ha
evolucionado y se ha adaptado a las necesidades de su audiencia, caso
de esto es el radio previo a la intervenciéon de las tecnologias como el
internet o la television que permitié una elevacion de la proyeccion de
la radiodifusion sumamente significativa, siendo el medio de masas por
excelencia durante la primera mitad del siglo XX. La evolucion de la radio
con las nuevas tecnologias es un hecho que ha ido transformando las
formas de radiodifusion en el mundo, situacion la cual Ecuador no es ajeno;
sin embargo, en el pais ain se mantienen los sistemas de radiodifusion
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analogicos, lo que imposibilita su actualizacion a estdndares modernos que
son compatibles con frecuencias y tecnologias de radiodifusion digital, para
comprender esto en el presente articulo se procede a describir los retos
politicos que la radiodifusion demanda para iniciar su accionar legal en la
era digital del siglo XXI.

Igualmente, en su contenido dividido en seis subtitulos, se profundizara
la relacion que existe entre la internet y la radio; como la apariciéon de esta
nueva tecnologia modifico he hizo mejorar diversos aspectos de la radio,
asi como también funciono de base para una mayor difusién del mensaje
lineal. Se definir4 cuéles son los elementos primordiales dentro de la nueva
radio digital y como estd abarca a las nuevas generaciones dentro de la
radiodifusién. Para posteriormente sefialar algunas nociones elementales
de las tecnologias de la informacion y las comunicaciones (TIC), las redes
sociales y la radio digital vs. radio analbgica y asi realizar una discusi6on
de los resultados obtenidos tras la revision hermenéutica de los textos
consultados, que permitieron emitir las conclusiones del estudio.

1. Aspectos tedricos de la investigacion
1.1. La radio y radiodifusion

A juicio de Muioz y Gil (2000), la radio es un medio de comunicaciéon
que utiliza la voz como recurso expresivo de gran valor y todas las
potencialidades del sonido en este canal como, por ejemplo, la diccion,
el tono, el ritmo. Su versatilidad le permite la difusién de contenidos que
pueden ser tanto de naturaleza informativa como de entretenimiento y que,
en lineas generales, se trata de informacion lineal.

La voz es, por tanto, el principal recurso expresivo; el corazoén de la
radio. Los autores mencionados exponen que, en este caso, su portador, el
locutor, es el principal motor de la expresion, ya que solo la voz humana es
capaz de emocionar, puesto que es ese uno de los fines: impactar. Al igual
que la fotografia en la prensa impacta a través del canal visual, la radio hace
lo mismo a partir de la voz con la que se seduce el canal auditivo.

Si se comprende a la radio como un medio en el que los textos emitidos
cumplen unas funciones comunicativas, entre dichas funciones se
destacaria la funcion poética, que apela a las sensaciones estéticas y a la
emotividad, como elemento de enganche o de impacto con el ptblico. Esta
funcion se hace palpable no solo con la voz, principal recurso radiofénico,
sino también con las estrategias retoricas del locutor para la presentacion
de contenidos informativos o de entretenimiento (Mufoz y Gil, 2000).
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En el caso de la radiodifusiéon esta es entendida en la legislacién
ecuatoriana como: “La comunicacion sonora unilateral a través dela difusion
de ondas electromagnéticas que se destinan a ser escuchadas por el ptablico
en general” (Ley de radiodifusion y television, 2009, art. 1). Esta puede ser
abierta, pablica o de interés privado, que debe cumplir una reglamentacion
legal para poder operar en el espacio radioeléctrico del pais. De manera que
es la encargada de regular este ambito a fin de estandarizarlo y actualizarlo
a beneficio de la superacion tecnologica, econdmica y cultural.

1.2. Tecnologias de la informacion y las comunicaciones

Las tecnologias de la informacion y comunicacion (TIC), se desarrollan
a partir de las premisas de sociedad de la informacion, en la cual la
informacion adquiere una gran importancia por su inmediatez y relevancia
en el desarrollo del individuo; en este contexto se aprecia como las
telecomunicaciones, en especial el internet juegan un papel fundamental
para su desarrollo y la transformacion de los modelos sociales en los
altimos anos, como lo es la moda, vivienda, relaciones humanas entre
otras. Por tanto, la sociedad de la informacion es un objetivo que posibilita
el desarrollo por medio del conocimiento, mediante el aprendizaje por
medios electrénicos conocidos como e-learning (Ayala y Gonzalez, 2015).

Por tanto, las Tecnologias de la Informacion yla Comunicacion (TIC): “Se
desarrollan a partir de los avances cientificos en &mbitos de la informatica
y las telecomunicaciones. Es el conjunto de tecnologias que permiten el
acceso, produccion, tratamiento y comunicacion de informacién presentada
en diferentes codigos (texto, imagen, sonido, video) (Ayala y Gonzales,
2015: 27)”

Siendo los elementos méas representativos de estas, el empleo de
ordenadores, dispositivos electrénicos como tablets y smartphones, entre
otros; conectados a internet y que transforman las formas de relacionarse
y aprender, por tanto, se encuentran presentes en todos los niveles de la
sociedad y conforme avanzan los afios se van volviendo imprescindibles
para muchas labores.

La aplicacion de las TIC genera una serie de términos que implican la
combinacién de oficios y areas especificas con lo electrénico, como por
ejemplo los e-business que es el comercio y empresas electronicas, el
e-government, que es el gobierno por medios digitales y el e-learning que
es un término asociado a la educaciéon a distancia a través de la internet
(Ayala y Gonzales, 2015).

1.3. Redes sociales

El antrop6logo John A. Barnes las describe a una red social como una
red de puntos, algunos de los cuales estan unidos por lineas. Los puntos
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representan a personas y grupos que se interconectan de forma continua
o esporadica, lo que estas lineas indicarian es quiénes interacttian entre
siy quienes no lo hacen. Se considera que Barnes, junto con sus colegas J.
Clyde Mitchell y Elizabeth Bott Spillius fueron los primeros investigadores
en usar el término “red social” en un contexto cientifico, a partir de los
estudios que realizaron en comunidades del sur de Africa, India y el Reino
Unido entre los anos 50 y 60 (Scott, 1991).

Sin embargo, actualmente la mayoria de las personas entienden por “red
social” una serie de servicios en linea en los que las personas pueden crear
un perfil publico o privado, y establecer contacto con personas tanto vecinas
como lejanas, un fendémeno intimamente relacionado con el acelerado
avance de las tecnologias de la comunicacion en las Gltimas décadas.

Al respecto, Boyd y Ellison (2007), consideran que una red social se
define como un servicio que permite a los individuos: construir un perfil
publico o semipublico dentro de un sistema delimitado; articular una lista
de otros usuarios con los que comparten una conexion; ver y recorrer su
lista de las conexiones y de las realizadas por otros dentro del sistema.

En definitiva, las redes sociales son una estructura social que se pueden
representar en forma de uno o varios grafos, en los cuales los nodos
representan a individuos (a veces denominados actores) y las aristas
relaciones entre ellos. Las relaciones pueden ser de distinto tipo, como
intercambios financieros, amistad, relaciones sexuales, o rutas aéreas.
También es el medio de interaccion de distintas personas como por ejemplo
juegos en linea, chats, foros, spaces, etc. Estos sitios permiten a los usuarios
realizar seguimiento de sus relaciones interpersonales y crear otras nuevas
a través de los entornos virtuales de la internet (Deitel y Deitel, 2008).

1.4. Radio digital vs. Radio analégica

La radio basada en sistemas analogicos emplea usando bandas de
frecuencias moduladas (conocidas popularmente como FM), las cuales
poseen una serie de mecanismos electronicos sencillos basados en diodos
y tubos sellados al vacio que procesan los sonidos y los convierten en
senales eléctricas que son recibidas por otros aparatos de igual naturaleza
que procesan estas sefales y las convierten en ondas que se asemejan a los
sonidos (Comision Federal de Comunicaciones, 2017).

El comienzo del concepto de una radio digital se generd a mediado de los
afios 90 y se extendi6 de una manera muy rapida, a tal punto en esa misma
década que ya existian emisores radiofoénicos on line por gran cantidad
de lugares alrededor del planeta. Si bien la creacion de esta modalidad de
radiodifusion se ha formado a causa de diversas estrategias es necesario
recalcar que: “Internet no constituy6 una competencia directa para la radio,
sino que maés bien se ha transformado en un nuevo soporte para facilitar
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la integracién digital de la radio y la oferta de nuevos servicios que no se
podian ofrecer” (Garcia, 2019: 03)

Por lo consecuente las nuevas tecnologias que se incorporan dentro
de la radio modifican los formatos y las practicas necesarias para que se
puedan ejecutar de una manera mas fluida sin ningtn tipo de problema,
para ello la radio al igual que la television se enfoco en llegar al ptblico de
una manera rapida, por ende, la radio se adapta al concepto de un medio
de difusion masivo, puesto a que divulga el mensaje a mayor velocidad y a
mayor audiencia que muchos otros medios.

Otro aspecto senalado por este autor son los estandares técnicos de
emision digital terrestre, este es variable segtin la localizacion geografia en
donde te encuentres, en el caso de EEUU se utiliza HD-Radio, en Japon
es ISDB-Tn, mientras que en toda Europa se utiliza las familias Digital
Audio Broadcasting (DAB) y Digital Radio Mundiale (DRM). Cada una de
estas presentas diversas fortalezas y debilidades, en el caso de las DAB por
su método de trabajo puede tener ciertas zonas sin cobertura, por lo cual
perjudica a ciertos sectores; el estindar DRM por su lado presenta fallas
similares, por lo que en Europa el uso de ambas es necesario y es por ello
que se entiende como radios hibridas (Garcia, 2019).

La radio analdgica y digital presentan una serie de ventajas y desventajas,
siendo las principales:

Cuadro No. o1: Radio digital vs Radio Analégico.

remitente.

en la zona.

Radio Digital Radio analdgica

Ventajas Desventajas Ventajas Desventajas
Permite la difusion Opera con Sus componentes son | Su senal se limita
de contenidos por equipos costosos y econémicos y faciles | aunas decenas de

todo el mundo. complejos. de reparar. kilbmetros.

Su senal puede Depende de la Su empleo y Su tecnologia a
filtrar ruidos de intensidad de la funcionamiento es agotado todas sus

fondo que no son del | sefial de la internet sencillo. capacidades de

adelanto.

La potencia de la
sefal se mantiene
sin importar la
distancia geogréafica.

Es susceptible
a interferencia
electromagnética por
fuentes naturales o
artificiales.

Puede ser operada
por personal con
poco conocimiento
técnico en materia de
electronica.

La sefial no puede
filtrar otros ruidos
de fondo que no
sea del remitente.

Fuente: elaboracion propia.
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2. Metodologia

Los aspectos metodologicos de acuerdo a Sampieri, Fernandez y Baptista
(2015), tienen como objeto proporcionar un modo de verificacion que
permita contrastar la teoria con lo que se presenta en el hecho real, en su
conjunto, se constituyen como una estrategia o plan general que determina
las operaciones necesarias para hacerlo; en el caso especifico del presente
trabajo, la metodologia consiste en la descripcion del procedimiento
empleado por los investigadores para responder ala problematica planteada
en el estudio.

La presente investigacion, segin Sampieri, Ferndndez y Baptista (2015),
es un trabajo de tipo documental bibliografico, que, empleando elementos
y criterios de tipo cualitativo, procede a medir y analizar las variables del
problema planteado. Posteriormente se recolecto el material bibliografico
y hemerografico disponible, asi como las referencias electrénicas en la
Internet, libros, revistas y proyectos.

Dado que el objeto de estudio es describir los retos politicos que la
radiodifusion demanda parainiciar su accionarlegal en la era digital del siglo
XX1, se recurri6 a un estudio bibliografico, el cual es realizado mediante un
estudio de fuentes documentales como bibliografia, hemerograficas, libros,
ensayos, monografias, revistas digitales, articulos de revistas académicas,
entre otros, con la finalidad de recopilar informacion oportuna, relevante y
actualizada a través de la busqueda, anélisis y sistematizaciéon concienzuda
que aportan los diferentes enfoques de autores y estudios realizados para
escribir esta investigacion bibliografica.

Los aportes de informacioén de las fuentes consultadas, fueron analizados
bajo la técnica herméutica-fenomenoldgica, la cual consiste en el anélisis e
interpretacion de los textos, lo que amerita una comparacion y exposicion
de los diferentes autores citados en el articulo en torno a la radiodifusion
en el escenario de la revolucion digital. Asimismo, es un estudio de tipo
fenomenoldgico por que se desarrolla a partir de las experiencias de los
autores y la interpretacion que estos asumen de su realidad, por lo que se
pretendi6 hacer un anélisis a partir de la experiencia subjetiva de un grupo
de investigadores, por lo que a través de sus historias de vida pretenden
realizar una descripcion de la probleméatica presentada en el presente
articulo.

Para llevar a cabo la investigacion del presente articulo se realizaron
ademas una serie de pasos, con la finalidad de suministrar una estructura
organizativa y metodologica tomando en cuenta los siguientes aspectos:
recursos humanos, recursos materiales disponibles, asi como el tiempo
previsto para la ejecuciéon del mismo. Por ello, el procedimiento tomo en
cuenta los siguientes aspectos:
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1. Seleccion del tema y descripeion del problema.

2. Formulacion del objetivo de investigacion.

3. Revision bibliografica y elaboracién de las bases tedricas.
4. Determinacién de la metodologia.

5. Arqueo bibliografico y electrénico.

6. Seleccion de los puntos de anélisis.

7. Clasificacion y sistematizacion de la informacién obtenida.
8. analisis hermenéutico-fenomenoldgico de la informacion.
9. Aplicacion del método de anélisis seleccionado.

10. Transcripcion, interpretaciéon y resumen de los resultados del analisis
bibliografico-documental.

11. Analisis y discusién de resultados.

12. Anélisis, sintesis y elaboracion de las conclusiones del articulo.

3. Los retos politicos que la radiodifusion demanda para iniciar
su accionar legal en la era digital del siglo XXI

El espacio radioeléctrico ecuatoriano se divide en comunitario, ptblico
y privado, para tener un permiso, es necesario cumplir una serie de
pautas y recomendaciones de la Agencia de Regulacion y Control de las
Telecomunicaciones (ARCOTEL), entre los cuales se exige la documentaciéon
personal del interesado y permisos de operaciones necesarios para llevar a
cabo actividades en materia de radiodifusion en el pais (Ley de radiodifusion
y television, 2009).

Actualmente, cerca del 91% de las emisoras de audio son de caracter
privado, siendo el 5% de propiedad publica a cargo de la Empresa Publica
Medios Publicos de Comunicacién del Ecuador (Medios Publicos EP), los
cuales tienen una presencia minoritaria en el pais y sus contenidos estin
sujetos a precarias fuentes de financiamiento; por tltimo, se encuentran
las emisoras comunitarias que son organizaciones sin fines de lucro,
englobadas en la Coordinadora de Medios Comunitarios Populares y
Educativos del Ecuador (CORAPE), la cual desarrolla diversos planes
y campanas educativas en regiones rurales y apoya a las comunidades
con proyectos culturales o de entretenimiento basados en costumbres y
tradiciones locales (Gonzalez, 2016) .

La actual situacion de desbalance y falta inversion publica en el
espacio radioeléctrico publico y comunitario se debe al estado de las
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infraestructuras en materia de radiodifusion en el pais, las cuales se
encuentran desactualizadas en comparacion con otros paises de la region
como Argentina, Brasil, Bolivia y Chile; paises que han habilitado un
sistema de radiodifusién mixto compatible con radio analdgica y digital.

Asimismo, la ley de telecomunicaciones establece en su secciéon II,
articulo 33 los derechos a la creaciéon de medios de comunicacién social de
forma que todos los ciudadanos en igualdad de condiciones puedan formar
los medios de comunicaciéon segtin sus intereses y limitaciones siempre y
cuando cumplan con la legislacién vigente (Ley Organica de Comunicacion,
2019).

Sin embargo, en la ley orgéanica vigente y las atribuciones de ARCOTEL,
no se encuentran establecidas las pautas para el establecimiento de
la radiodifusion digital en el pais, esto debido a la falta de iniciativas
politicas que pretendan desarrollarse en el marco juridico de la materia y
otorgarle las permisologias necesarias para su desarrollo en el pais. Parte
de la problemética hasta aci planteada obedece a factores politicos y no
legales, pues las autoridades legislativas son las encargadas de llevar a cabo
la transformaciéon de las bases legales de regulan y habilitan el espacio
radioeléctrico nacional.

Asimismo, Sagbay y Sanchez (2013) sefalan que las comunicaciones
digitales son la vanguardia de la radiodifusion por que ofrecen un
conjunto de ventajas con respecto a los sistemas anal6gicos como lo son
la facilidad de procesamiento, empleo simultaneo de multiples canales e
inmunidad al ruido de fondo lo que las hace atractivas para su empleo en
un pais con varias regiones aisladas geograficamente como los andes y el
amazonas ecuatoriano. Por lo que entre los retos politicos también debe
agregarsele el hecho que si no se presenta un plan adecuado de migracion
de plataformas de emision el pais al largo plazo puede quedar aislado en
materia de radiodifusion a nivel regional y global, lo que niega de cientos de
posibilidades como el acceso a las TCI s, programas de educacion en linea
por radio online entre otras ventajas a la casi totalidad del pais.

Igualmente, la evolucion de las nuevas TIC s lleven a los sectores de las
telecomunicaciones a presionar por nuevas reformas, tal y como sefiala lo
siguiente:

La difusion de la telefonia celular y de las redes de datos inalambricas comienza
a saturar los espectros electromagnéticos que les fueron asignados en los afios
ochenta, y los operadores y las empresas de tecnologia empiezan a presionar a los
gobiernos para liberar frecuencias ocupadas por tecnologias antiguas (Valencia,
2008: 6).

En lo antes citado, se aprecia como el espectro radioeléctrico necesita
ser saneado para dar paso a mejores frecuencias que eviten saturar
las telecomunicaciones, a largo plazo es probable que en Ecuador se
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experimente un fenémeno similar. Ahora bien, es una decisiéon de las
autoridades estatales y de ARCOTEL llevar a cabo este proceso de manera
ordenada o improvisada si a partir del presente se lleva a cabo un proceso
organizado que permita la transiciéon de los estandares analogicos a los
digitales de los sistemas y frecuencias de radiodifusion en el pais.

Se observa entonces que la problemaética planteada acerca de la
voluntad politica y la puesta en marcha de una clara fecha definitiva del
cese de operaciones de frecuencias analogicas en el pais se deba a la falta de
articulacion entre los actores involucrados que impide un consenso general
y la debida presion a las autoridades por darle a este sistema el saneamiento
y reformas estructurales que su modernizacion requiere.

En caso de llevarse a cabo la transicion tecnologica y uso de frecuencias,
los organismos responsables deben hacer pruebas de estdndares de
radiodifusion terrestres basados en la banda FM bajo cualesquiera de las
modalidades de radio digital actualmente en funcionamiento en otros
paises del mundo, las cuales pueden ser: DAB+, IBOC-FM, DRM+ y ISDB-
Tsb; esto amerita un analisis técnico que determine la mejor frecuencia que
se adapta a las modalidades de los servicios de radiodifusion presentes en
Ecuador y que a largo plazo permitan la adopcion de un nuevo estandar
digital (Canar, 2015).

Como soluciones a esta problematica la investigacion llevada a cabo por
Cafiar (2015), concluye que, la mejor tecnologia digital para la radiodifusion
sonora que se adapta a las necesidades del pais es la DRM+, la cual utiliza
un ancho de banda menor a los 100 kHz y que se adapta a los pardmetros
técnicos de las actuales modalidades de las bandas de canalizacion FM de
Ecuador, por lo que segtin su proyeccion, pueden disponerse en un periodo
de 5 anos un maximo de 796 estaciones digitales de emision FM.

Lo descrito en parrafos anteriores permite sefalar entonces que entre los
principales retos politicos que permitan modernizar la infraestructura de
radiodifusion del pais a estandares del siglo XXI son el disefiar y formular
una politica de transicion de la banda analdgica a digital, y estandarizar
las operaciones de este tipo de modalidades en el Ecuador a un nuevo
estandar; acordar el cese definitivo de operaciones de las frecuencias de
radiodifusion analégicas y la adopcién de un cronograma de operaciones en
el cual coexistan ambas modalidades en un sistema hibrido hasta el cambio
definitivo.

Con esto se aprecia que la voluntad politica de las autoridades para el
cambio de legislacion debe contar con la adecuada asesoria por parte de los
expertos de esta materia, junto a la necesidad de llevar a cabo un programa
de cambios que modernice una infraestructura tecnoldgica debilitada y
anticuada. De manera que a la falta de voluntad politica se debe sumar la
intension de llevar a cabo una inversién que de momento no es una situacion
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de urgencia para el Estado dado la actual coyuntura econdémica y social del
pais en la que parecen ser otras prioridades las que marcan la pauta en la
elaboracion de las politicas publicas.

Sin embargo, en parametros de la funcién gobierno y las atribuciones
que el Estado posee en materia de radiodifusion y telecomunicaciones, este
es el principal rector y responsable del sistema de transmision radioeléctrica
del Ecuador; si bien esto no implica que se encuentren en el pais estaciones
de radio digital, entre las cuales podemos mencionar a: Radio Huancavilca
(Guayaquil) 830 AM; La Suprema Estaciéon (Cuenca) 96.1 FM; Alfa Radio
(Guayaquil) 104.1 FM; La Voz del Tomebamba (Cuenca) 1070 AM; Diblu
FM. 88.9 FM; FM Mundo (Quito) 98.1 FM; Tropicalida Super Stereo
(Guayaquil) 91.3 FM. Radio Quito. 760 AM, entre otras (Audio, 2023).

A futuro se requiere tanto en la practica como en la regulacion legal
una legislacién que establezca normas claras para el uso del espectro
radioeléctrico y los estandares de frecuencia, ya que, si bien no se agotan
las bandas de uso, estas se saturan y hacen que las infraestructuras de
radiodifusion del pais colapsen o imposibiliten su normal funcionamiento.
Por lo que es preciso que las autoridades estatales tomen parte de su
responsabilidad y fomentar los cambios que se requieren para modernizar
este sistema.

Hay que tomar en cuenta que el cambio de frecuencia de radiodifusion
analogica a digital tiene fecha de caducidad, ya que las normas
internacionales de gestiéon del espacio radioeléctrico establecidas desde los
afios 60 s por el plan de Estocolmo, que establece los planes internacionales
de regulacion de frecuencias, indica que se debe desarrollar un sistema de
radiodifusiéon compatible a nivel internacional y que este sea unificado, la
revision de este acuerdo en los dltimos afios establece un cronograma de
transicion digital total que estaria contemplado entre los afios 2028 al 2038
(Unién Internacional de Telecomunicaciones, 2011).

4. Analisis y discusiéon de resultados

La inaccién por parte de las autoridades del Estado representa una
desatencion de la constitucién nacional y de la ley de telecomunicaciones ya
que en su articulo tres expresa explicitamente que entre sus objetivos busca
fomentar el desarrollo y fortalecimiento del sector, asi como incentivar
la inversi6on nacional, para estimular su crecimiento y desarrollo (Ley
Orgéanica de Telecomunicaciones, 2015).

Por tanto, la falta de voluntad politica puede constituir una falta de
interés real por el problema, ya que invertir en este ambito no representa
una actividad lucrativa a nivel politico como también a los intereses de las
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distintas facciones politicas en la asamblea nacional del pais. Por lo que la
falta de acceso a sistema de radiodifusion digital debidamente establecidos
debe ser impulsado por los mismos ciudadanos y los grupos involucrados
en su modernizacion.

Estelimbo juridico también permite que las autoridadeslegislativas no se
vean presionadas en la necesidad de modernizar el espectro radioeléctrico,
por lo que esta situacion acarrea una deuda social con el desarrollo y
modernizacién de la radiodifusién, encontrandose en un nivel de atraso con
respecto al resto de los avances digitales que actualmente se desarrollan
en el resto del mundo en la era digital. Entre las causas principales del
atraso Valencia (2008), sostiene que se debe a intereses particulares que
restringen este tipo de medidas para proteger sus propios intereses.

En cambio, otros estudios como el de Cortes (2005), expone que la falta
de voluntad politica en poner un plazo se debe a la falta de interés publico y
una adecuada supervision debidamente especializada en el tema. En cuanto
a la contextualizacion de la realidad ecuatoriana, puede sehalarse que la
actual coyuntura econémica y social del pais no establece dentro de sus
prioridades la modernizacion de los espectros de radiodifusién debido en
parte a las problematicas econémicas y la respuesta a las demandas sociales
de indole financiera por parte de las autoridades las cuales le han restado
prioridad al inicio de las frecuencias de radiodifusion digital, por estar
enfocados en otros debates que consideran mas urgente, como el desempleo
y el manejo de la economia tras la pandemia de COVID-19.

Un aspecto a considerar es el financiero al corto plazo, que dada la
actual coyuntura econdémica del pais, Cortes sefiala que para una migracion
adecuada entre los estandares analogicos a los digitales es que los formatos
actuales al momento de ser actualizados requieren de un inversion fuerte
para el estado pues la radiodifusion digital posee ondulaciones y frecuencias
diferentes que requieren de equipos especificos, ya que estos usan cddecs
(codificadores-decodificadores) de diversa naturaleza.

Asimismo, la voluntad politica de tomar esta decisiéon conlleva a una
serie de procedimientos a seguir como la elaboraciéon de una politica de
conversion en la senal de radiodifusién, que establezca varios puntos clave
para una transiciéon ordenada, como por ejemplo: el lapso de tiempo que
se habilitard para el cambio total, el desarrollo de normas separadas para
emisoras de radio AM y FM, estandares de calidad y normas de calidad
de audio, normas de propiedad intelectual y el tipo y codificaciéon de la
onda que se empleara para aquellas emisoras de interés publico, privado o
comunitario (Cortes, 2005).

Los aspectos antes mencionados pueden representar un reto para
aquellas autoridades que no estdn debidamente preparadas para llevar a
cabo una debida transicion. El trabajo de Sagbay y Sanchez (2013), sefiala
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que una de las causas sociales es la nula o poca demanda del mercado de
modernizar el espacio de radiodifusiéon, ya que su mayoria se encuentra
en manos de particulares, por lo que se mantiene una especie de status
quo, que tanto empresas como usuarios no ven la necesidad de alterar o
transformar sus patrones de consumo y utilidad del mercado radiofénico
actual del Ecuador, por lo que las mismas demandas de este mercado haran
que se vea el Estado obligado a actualizarlo con el pasar del tiempo.

Dentro de los razonamientos que se enmarcan en la critica a la
actualizacion de la radiodifusion a este nuevo estandar y del que la mayoria
dela gente se hace eco, es el del prejuicio que existe en la radio como algo del
pasado o sin oportunidades, ya que es un medio de comunicacién limitado
(en el caso especifico de la radio analogica), que ha sido superada por las
plataformas digitales, paginas web, redes sociales, entre otros.

La renovacion de la radio implica el uso de nuevas tecnologias para un
medio de comunicacién que dentro de la sociedad actual se presenta como
un elemento desfasado, entre estas pueden mencionarse el empleo de la
modernizacion del almacenamiento de audio en formato digital, el uso de
transmisiones remotas, uso de cadenas de retrasmision, modulacion de
frecuencia automatica, digitalizacion de audio alargas distancias y emisiones
programables via online; estas ventajas también se ven fortalecidas por la
masificacion de la radio en internet, la cual permite la reducciéon de los
tiempos de producciéon de programas radiales y la transformacion de las
dinamicas sociales en comunidades aisladas producto de la radio (Valencia,
2008).

Por lo que lo expuesto por el autor antes mencionado neutraliza los
razonamientos enmarcados en afirmar que este es un medio de comunicaciéon
obsoleto y que, por el contrario, puede fortalecer su uso a través de nuevas
modalidades amparadas en las TCI s tal y como sehalan Garcia (2019) y
Giordanengo (2013), en sus investigaciones; ambas promueven el empleo
de la radiodifusion digital como un elemento que complementa de forma
simultanea nuevos formatos en las redes sociales y los entornos virtuales,
que explotan el potencial educativo y de recreacion de los usuarios.

Otro aspecto de interés es la capacidad de interaccion que puede crecer
tras la puesta en marcha de un programa de modernizacion del espacio
de radiodifusion, ya que puede enviarse contenido multimedia en las
plataformas digitales como mensajes de texto, audios y video, lo que puede
resultar atractivo para nuevos mercados. Esta utilidad econdémica puede
llevar a cabo a los integrantes y representantes de las cAmaras y sindicatos de
la radiodifusion a una reforma y actualizacion, que segiin Morales y Vallejo
(2012), debe ser llevado a cabo por medio de una etapa de transicion en el
que confluyan ambos sistemas en un modelo mixto o hibrido como se vio en
proceso similares en los EE.UU a mediados de los anos 90 s o en Europas
en la década de los 2000°s hasta que se decrete el sexo de actividades de
estaciones y emisoras de tipo analogico.
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Conclusiones

Hoy en dia, a pesar del avance de complejos sistemas tecnologicos
informativos que han conectado a los seres humanos en tiempo y espacio,
por encima de las distancias geograficas, la radio contintia presente como
una opcion en muchos dispositivos moviles e incluso, ofreciendo nuevas
posibilidades de acceso a partir de aplicaciones moviles para teléfonos
Android. Se trata, por tanto, de un medio que, gracias a la inmediatez y sus
potencialidades expresivas se mantiene vigente entre las audiencias.

Por lo que la actualizacion de los sistemas de radiodifusion del Ecuador
al estandar digital permitiria su evoluciéon e integracién a la revolucion
digital y posibilita a esta plataforma retomar su conectividad con el resto
del mundo. Lo que implica ventajas en multiples &mbitos como la inversion
en sistemas de tecnologias de comunicacion e informacion, actos para un
sistema educativo por medio de la radio digital o la mejora de los contenidos
y alcances de las emisoras comunitarias en el pais.

Por los aspectos antes mencionados la evolucion y adaptacion de la
radiodifusion digital a nuevas fronteras se ha convertido en una constante
lucha para lograr que este medio se mantenga como uno de los méas
significativos dentro de las redes sociales, debido a la introduccion del
internet y de estas nuevas tecnologias que se generaron por medio del
mismo, fue necesario la creaciéon de una radio que se adaptara a todos estos
factores tecnoldgicos y que permitiera de esta manera ser usada por una
cantidad mayor de usuarios.

Debido a esto se dio lugar a la radio digital como plataforma que les
permitiera a la radio introducirse en el mundo cibernético de una manera
coémoda, en contacto continuo con la audiencia y apoyados en otros medios
tecnoldgicos y actuales como por ejemplo las redes sociales proyectar mas
fuertemente las programaciones radiales.

Por su parte, al momento de describir los retos politicos de la
radiodifusion, en los trabajos de Morales y Vallejo (2012), Sagbay y Sdnchez
(2013) y Cortes (2005), sehalan que la falta de iniciativa politica, un
asesoramiento adecuado por parte de las autoridades y la falta de incentivos
politicos como electorales, econémicos o de prioridad nacional pueden
sefialarse como los motivos por los cuales el Estado no ha llevado a cabo
tales medidas; por lo que es preciso tomar en consideracion la prioridad
de llevar a cabo programas de modernizaciéon del espectro radioeléctrico
nacional para servicios de radiodifusion de calidad y que el pais se mantenga
ala altura de los avances del resto del mundo, identificando que son més las
ventajas que desventajas en la adopcién de este tipo de radiodifusion.

Por ultimo, a modo de recomendacion, entre los planes a seguir para la
adopcién de una legislacion que habilite las frecuencias de radiodifusion
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digital es llevar a cabo un plan que tome en cuenta el empleo de un que
promueva la migracion de una radiodifusién analdgica a una digital
mediante el empleo de un sistema hibrido por el lapso de 5 anos otorgando
el tiempo suficiente el abaratamiento de este tipo de tecnologias con los
avances de telecomunicaciones recientes a fin de incentivar el cambio que
las telecomunicaciones del pais necesitan (Cortes, 2005).
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Politica estatal de vivienda de Ucrania: estado y
perspectivas de desarrollo

Resumen

El proposito del articulo fue determinar la politica estatal de vivienda
teniendo en cuenta el estado de guerra en Ucrania como resultado del
conflicto con la Federacion Rusa. Los autores del articulo han utilizado
métodos cientificos generales, especiales y de cognicion cientifica. Se ha
establecido la falta de una politica estatal de vivienda y de una estrategia
general para el desarrollo del parque de viviendas. Se enfatiza la importancia
de la etapa moderna de la politica estatal de vivienda de Ucrania, que
consiste en restaurar el parque de viviendas destruidas o dafiadas como
resultado de la guerra, asegurando las necesidades de vivienda de las
personas desplazadas internamente y las personas que han perdido sus
hogares. Se ha llegado a la conclusion de que la politica de vivienda estatal
moderna de Ucrania necesita definir sus direcciones estratégicas teniendo
en cuenta las necesidades que surgieron como resultado de la guerra.
Los autores han sugerido las siguientes areas de la Gltima politica estatal
de vivienda: construccion de nuevo parque de viviendas, reparaciones
mayores de instalaciones de infraestructura relacionadas con la vivienda,
determinacion de mecanismos para la contabilizacion del parque de
viviendas de alquiler y reanudacién de la construccion de viviendas sociales,
etc.

Palabras clave: vivienda de interés social; parque de viviendas;
politica de vivienda; derecho a la vivienda; necesidades
colectivas.

Introduction

The CEDOS analytical center conducted a comprehensive study of
housing policy in Ukraine in 2019. One of its recommendations was a
proposal to develop a holistic state housing policy that would replace
individual sectoral housing programs (Fedoriv, 2019). Objectively, one of
the problematic areas of the state policy of Ukraine is the state housing
policy. Currently, it is possible to state the lack of a systematic approach
to the development of state housing policy, consideration of international
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standards regarding the provision of housing needs and reforming
Ukrainian housing legislation.

The analytical report of the National Institute of Strategic Studies focused
on the state housing policy of 2012 indicated that approximately every fifth
Ukrainian family (which in absolute terms is about 3,400 thousands of
families) according to sociological surveys conducted in Ukraine in recent
years is not satisfied with their housing conditions (Bilovsky, 2012), It is
confirmed by the lack of state standards of adequate housing, which are
defined by international and legal documents.

It was suggested to adopt the draft Law of Ukraine “On Basic Principles
of State Housing Policy” as a basis in 2013. It was assumed that its adoption
would settle the gaps that existed because of the lack of a single systematic
approach to solving housing problems. It was supposed to become the
legislative act that would comprehensively define the basic principles of the
development and implementation of modern state housing policy (Notice of
the Apparatus of the Verkhovna Rada of Ukraine, 2013). However, despite
the need to adopt a single regulatory legal act to determine the main areas
of state housing policy, that draft law has not been adopted yet.

The latest Concept of the state housing policy was approved by the
Resolution of the Verkhovna Rada of Ukraine dated from June 30, 1995
No. 254/95-VR (The concept of state housing policy, 1995). The methods of
ensuring housing needs, the socio-economic conditions of society’s life have
been qualitatively changed since its approval, and the Ukrainian legislation
has been amended. Therefore, this Concept has lost its relevance. At the
same time, proposals regarding the establishment of standards and areas of
the state housing policy of Ukraine have never been developed or approved
at the level of state administration authorities.

The problemsrelated to the state housing policy have been just intensified
as a result of the martial law in Ukraine since February 24, 2022. The total
amount of direct losses to the country’s economy from the damage and
destruction of residential and non-residential buildings and infrastructure
as of June 8, 2022 is $ 103.9 billion or 3 trillion hryvnias. In total, at least
44.8 million square meters of housing stock, 256 enterprises, 6.3 thousand
railway tracks, 656 medical institutions, 1177 educational institutions, 668
kindergartens, 198 warehouses, 20 shopping centers, 28 oil depots have
been damaged, destroyed or captured since the beginning of Russia’s war
against Ukraine (KSE, 2022). The above emphasizes the relevance and
timeliness of the research in the field of the state housing policy of Ukraine,
its status and perspectives for the development under martial law.

The purpose of the article is to determine the state housing policy of
Ukraine, its status and perspectives for the development taking into account
the needs that arose as a result of the introduction of the martial law and
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the damage and destruction of the housing facilities stock. To reveal the
purpose is possible by solving the following tasks: to provide general
characteristics of the state housing policy of Ukraine, to analyze the genesis
of its reform, to identify and reveal the content of the state regional housing
policy, in particular during the martial law, to determine the areas for the
development of the state housing policy of Ukraine.

1. Methodology of the study

The article is based on statistical materials that characterize the current
status of: ensuring housing needs of Ukrainians, forming the associations
of multi-apartment buildings, providing internally displaced persons with
housing, housing facilities stock of Ukraine under the martial law. When
analyzing the situation of housing needs, identifying the consequences of
damages, destruction of housing as a result of military operations we used
open sources from various mass media. The solution of the set tasks was
made possible due to the processing of materials published in the legal
literature by national and foreign researchers. The research principles were
regulatory legal acts of Ukraine, national and regional housing programs.

The solution of the set tasks is possible by using the system of general
scientific and special methods of scientific cognition by the authors of the
article. Thus, the application of the dialectical method made it possible
to reveal the basic principles of the state housing policy. The methods of
analysis and synthesis contributed to reveal the current situation of the state
housing policy of Ukraine, to identify its gaps and to formulate suggestions
to overcome them.

The axiological method assisted to reveal the importance of housing for
human development, in particular in terms of the martial law. The formal
and logical method made it possible to identify the system for creating the
areas of improving the state housing policy. The statistical method assisted
in revealing the reality of housing provision and the housing needs of the
population. The forecasting method was used to determine the areas of the
state housing policy.

2. Analysis of recent research

The state housing policy has being studied by researchers of various
scientific fields: law, public administration, economics, and sociology.

Particular attention among the modern scientific works on the specified
issues should be paid to the article by Barvinenko (2014) “Model of forming
the state housing policy”, where the author analyzed the national and
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regional housing policy. The scientific achievements of the scholar were
used by the authors of this research while characterizing the state housing
policy under the martial law.

Tiulenieva (2020) in her scientific article came to the conclusion that:

The status of the housing facilities stock and the level of housing provision of
the population in Ukraine are at a low stage and require revision of the existing
mechanisms for providing the population with housing and the mechanism for
implementing the housing policy in the whole (2020: 32).

This conclusion is an eloquent confirmation of the relevance of the issue
and the need to conduct separate research of the state housing policy in
Ukraine.

Issues of the state housing policy on the African continent were
considered in the article made by Gbadegesin and Marais (2020: 15): “The
state of housing policy research in Africa”. Specific features of the state
housing policy regarding the development of the housing facilities stock on
the example of the USA are revealed in the article by Fink et al., (2021)
“Policy Diffusion in a Redistributive Policy: Affordable Housing and State
Housing Trust Funds”.

There are studies focused on determining the state housing policy taking
into account the martial law in Ukraine as a result of the war with the
Russian Federation. Thus, Teremetskyi et al (2021). based on the analysis
of the dynamics of emergencies in residential buildings or constructions in
Ukraine for the period of 2015-2020, the authors have made a conclusion
on the need to implement measures on preventing emergencies.

The analysis of scientific studies of the state housing policy emphasizes
the interest of scholars from different countries in this topic. This provision
is due to the fact that housing for a person is a mean of ensuring his / her
livelihood. Therefore, the development of the housing policy has a direct
relationship with human rights, the socio-economic situation of the state
and its political regime. That is, the state housing policy is a complex
scientific category.

Thus, it is quite logical to study it on the examples of different countries
taking into account the differences in the political regime and the socio-
economic situation of countries. Ukraine, which is actually at war with
the Russian Federation, is no exception and is trying to develop the state
housing policy with elements of the need to restore the destroyed housing
facilities stock.
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3. Results and discussion
3.1. National housing policy of Ukraine

State housing policy is the system of unified measures of legislative
and controlling nature, carried out by legal state institutions (Bukiashvili,
20009). It is part of the unified socio-economic policy of the state. Housing
policy is designed to guarantee a person sufficient living conditions, it
provides quality and comfortable living within a decent living environment
(Komnatnyi, 2021).

Despite the importance of this policy for exercising the right to housing,
Ukraine does not have a single state housing policy program approved by
public authorities. At the same time, some national programs for affordable
housing, youth target-oriented lending, individual housing construction in
the countryside are being developed and implemented at the level of the
Ukrainian government. These programs do not solve the general problem
in the housing sector, but provide an opportunity to meet the housing need
with the help of state mechanisms of partial financing of certain population
groups.

The lack of the concept of housing policy is not an obstacle for the
development of its certain areas in scientific papers. Thus, scholars prove that
the main principles of domestic economic policy are the reform of housing
and municipal services, ensuring the availability of municipal services
and improving their quality, involving residents into the management of
housing and municipal facilities (Omelchuk, 2017).

It should be noted that these areas will be implemented over time. For
example, the Law of Ukraine “On Specific Features of Exercising Ownership
Rights in Apartment Buildings” was adopted in 2015 (Law of Ukraine
No. 417-VIII, 2015). Partial reform of the management of the housing
facilities stock took place on its basis, in particular, the management of
apartment buildings was transferred to the association of co-owners of
apartment buildings. It was a new approach to reforming housing facilities
stock’s management.

However, such changes were somewhat late, since the beginning of the
denationalization of the Soviet housing facilities stock took place in 1992 on
the basis of the Law of Ukraine “On the Privatization of the State Housing
Facilities Stock” (Law of Ukraine No. 2482-X1I, 1992), which was aimed at
the privatization of the state housing facilities stock in creating conditions
for exercising the civil right to free choice of satisfying housing needs,
involving citizens to participate in the maintenance and preservation of
existing housing and the formation of market relations. Despite the efforts
to involve citizens in housing facilities stock’s management, the state



Olga Avramouva, Valentyna Sloma, Olha Kulinich, Tetyana Fedorenko y Svetlana Myrza
52 State housing policy of Ukraine: status and development perspectives

housing policy on housing management from 1992 to 2015 has been never
implemented.

Unresolved problems have been accumulated over time in the field
of housing facilities stock’s management, including the lack of repairs to
apartment buildings, energy saving systems, the separation of common
and individual property in an apartment building, etc. Deterioration of
the technical condition of the housing facilities stock was also caused by
an imperfect organizational mechanism for maintaining housing in proper
conditions, almost 40% of housing in Ukraine is not equipped with cold and
hot water supply systems, heating, sewage, gas, etc. (Suhonos, 2014).

The accumulation of problems in the field of housing facilities stock’s
management led to the need to introduce the modern mechanism for
managing apartment buildings in the form of creating associations of
co-owners of apartment buildings. Such associations have been actively
created since 2016 by residents of apartment buildings. The Ministry
of Development of Communities and Territories of Ukraine together
with experts from the Reform Support Office conducted a quantitative
assessment of the functioning of associations of co-owners of apartment
buildings in Ukraine.

Specialists of the Ministry of Regional Development, Construction
and Housing and Municipal Services of Ukraine emphasize that effective
management of common property is a prerequisite for the formation
and successful implementation of the state housing policy, as well as
the implementation of energy-efficient measures. There were 32,982
associations of co-owners of apartment buildings in Ukraine as of January
20, 2020 (Research of the minregion of Ukraine, 2020). However, the
activities of these associations have significantly slowed down as a result of
the hostilities that have been taking place on the territory of Ukraine since
February 24, 2022, and the creation of new ones has been suspended.

Besides, problems in the activities of associations of co-owners of
apartment buildings in terms of the martial law are related to the elimination
of consequences of the destructed housing. Since most of the destroyed
or damaged apartment buildings were not insured, their restoration is
possible only due to the assistance from the country. At least one million
houses have been damaged as of August 2022. Their restoration requires
4.8 trillion hryvnias or 165 billion dollars (Public media portal Bakhmut,
2022).

Gapsin the system of the state national housing policy began to appear in
terms of the military aggression of the Russian Federation against Ukraine.
The absence of a sustainable policy regarding the development of social
housing facilities stock was manifested. In particular, it is about meeting
the housing needs of internally displaced persons. Since the acquisition of
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the right to social housing by them is an indispensable component for the
protection of housing rights (Teremetskyi et al, 2021).

The issue of providing housing for this category of persons arose in
2014 after the occupation of part of the Ukrainian territory by the Russian
Federation. Thus, during the six months of the Russian Federation’s full-
scale invasion into Ukraine, the number of internally displaced persons
increased significantly and was 6.9 million people as of August 23, 2022
(Interfax-Ukraine, 2022). However, due to the creation and implementation
of a number of state programs from 2014 till the beginning of 2022, which
were aimed at solving the housing issue of internally displaced persons, it
was possible to provide housing for only 1,424 families (Komnatnyi, 2022).

We believe that the problem of realizing the housing rights by this
category of persons is due to the fact that there has been no increase in the
construction of social housing since 2014. There is also no regulatory basis
for recognizing the inclusion of private housing into the social housing
facilities stock.

Other factors that limited the availability of housing for IDPs during the
martial law were the following: lack of registers of free housing that can be
provided to citizens, as well as a register of housing available for purchase
in order to accommodate the evacuated population there; increase in
rental housing prices due to the lack of a state policy on regulating housing
rental price during the war; a small amount of adequate housing for forced
migrants; facts of forced eviction by the owners of internally displaced
persons due to the absence of the state moratorium on the eviction of such
persons (Bobrova et al., 2022).

The Ukrainian government dared to partially solve the listed problems
by adopting the Resolution “On the approval of the Procedure for
compensation of costs for the temporary accommodation of internally
displaced persons who moved during the martial law period” on March 19,
2022. This Resolution stated the mechanism of compensation for persons
who accommodated IDPs in their dwellings free of charge (Resolution
No. 333, 2022). The indicated mechanism can be considered as an element
of the national housing policy under the martial law. Thus, it was the
beginning for the formation of the system of affordable housing in Ukraine.
However, the state housing program has never been developed.

The State Register of Property, which was damaged and destroyed as a
result of hostilities, acts of terrorism and sabotage caused by the military
aggression of the Russian Federation has been created in Ukraine since
April 2022. In particular, this register includes information on destroyed
real estate — real estate objects that have become unusable for its intended
purpose as a result of hostilities, acts of terrorism, sabotage caused by
the military aggression of the Russian Federation, and whose restoration
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by means of repairs or reconstruction is not possible or is economically
impractical (Resolution No. 380, 2022: 1, Part 3). The existence of this
Register makes it possible to identify the situation in the housing facilities
stock, the population’s housing need for new dwellings, to develop budget
financing for housing restoration and to protect the housing rights of
citizens.

In addition, the Decree of the President of Ukraine in April 2022 has
established the National Council for the Recovery of Ukraine from the
Consequences of the War. The main task of this agency is to develop
the Action Plan for the post-war recovery and development of Ukraine,
namely: recovery and development of transport, medical, social, municipal,
industrial infrastructure and housing, energy infrastructure, etc. (Decree
No 266/2022, 2022). We believe that the formation of a state agency that
will contribute to the recovery of the country from the consequences of the
war is an integral part of the state housing policy that is currently being
formed in Ukraine.

Unfortunately, Ukraine does not support the construction of housing
that could be rented out on commercial terms. Such housing could be built
both by private individuals (organizations) and local authorities in order
to replenish their budgets. Ukraine does not also have a transparent rental
housing market, the owner of which could be the state, local self-government
agencies or private entities (individuals or legal entities) (Tiulenieva,
2020). We believe that the construction of housing with the purpose of
renting it out on market terms would lead to an improvement of the quality
characteristics of the housing facilities stock under construction in general.
At the same time, the competition during the construction of such “income
houses” would lead to meeting the needs of different population groups
according to their incomes.

It should be noted that there was an attempt to regulate residential legal
relations of rent in 2019 by developing the draft law “On rental houses”
(Draft Law of Ukraine, 1995). However, the legislator’s attempt to reform
a certain area of housing relations, namely to regulate housing relations in
the rental sphere, was not successful. Therefore, there is still no systematic
legal regulation of existing lease relations. That led to abuse in the housing
market under the martial law, the absence of a register of housing that can
be offered to internally displaced persons, the impossibility of identifying
and accounting the country’s rental housing facilities stock for its further
analysis, in particular for the improvement of legislation and the formation
of the state policy in this area.

Nowadays, the problem of housing construction remains unsolved.
Thus, housing construction in 2020 decreased by 18.5% compared to 2019
(Solovchuk, 2021). Besides, the state actually ceased to be the subject of
housing construction. We believe that it is necessary to pay special attention
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to residential construction in terms of the military conflict, when millions of
square meters of residential real estate have been destroyed. It is necessary
to decide on the possible financing mechanisms for such construction,
in particular, the possibility of receiving state financial assistance for
construction companies. Therefore, it is worth developing state programs
for mortgage lending for the restoration of damaged or destroyed housing,
as well as for the construction of new housing facilities stock. This indicates
the need for further reform of the Ukrainian state housing policy.

Analyzing housing programs that have been partially implemented, as
well as those that continue to operate in Ukraine (we are talking about the
State program for providing housing for youth for 2013-2023, the Program
for providing housing for veterans of the ATO/OOS, the “Affordable
Housing” Program, the “Affordable 7% Mortgage” Program) one can claim
that there is a certain discrimination of certain categories of citizens.

For example, there is no support to people who have reached retirement
age, people who are raising a child on their own, LGBT people, single women,
migrants, etc. There is such a situation because Ukrainian legislation does
not enshrine the category of “vulnerable persons” who need additional
state protection in the housing sector. Ukraine has not also implemented
the provisions of p. 10 of General comment No. 7: The right to adequate
housing (art. 11 (1) of the Covenant): Forced evictions, which states that:
women in all groups are especially vulnerable given the extent of statutory
and other forms of discrimination which often apply in relation to property
rights (including home ownership) or rights of access to property or
accommodation, and their particular vulnerability to acts of violence and
sexual abuse when they are rendered homeless (E/1998/22, 1997: 10).

At the same time, the problem of protecting housing rights of vulnerable
persons is relevant for different countries. For example, Chinese researchers
have concluded that governments should pay more attention to addressing
housing issues of vulnerable groups, including the elderly and low-income
households (Chen et al., 2022). The issue of housing assistance for low-
incomefamilies remains unsolved at thelevel ofthe American administration
(requiring a major expansion of the Housing Choice Voucher program as
well as other programs) (Immergluck, 2021).

Unfortunately, Ukraine does not pay appropriate attention to cases
of discrimination against the housing rights of vulnerable persons at the
state level, “in particular, the disabled, persons of non-traditional sexual
orientation, war veterans, victims of domestic violence, large families and
internally displaced persons. At the same time, theese categoryies of persons
are represented by a significant segment of Ukrainian society” (Teremetskyi
et al, 2021: 1). Therefore, the need to ensure the housing rights of certain
vulnerable population groups is an integral part of the national housing
policy.
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The presence of a vulnerable subjective factor in housing relations
requires its recognition at the state level in order it would be taken into
account when developing the national housing policy. Besides, the
establishment of a list of vulnerable persons fully complies with existing
international standards for ensuring stable living in housing, in particular
those recommended in General comment No. 7: The right to adequate
housing.

When identifying the vulnerability of the parties in housing legal
relations, it is necessary to emphasize that the term of “discrimination
in the housing sector” is not used in Ukrainian legislation. The problems
of discrimination are also bypassed at the scientific level and in practical
jurisprudence. However, it is the vulnerable individuals who experience
discrimination, particularly in the housing sector. It is confirmed by the
publication of Teremetskyi (2017), focused on solving issues related to the
restoration of housing rights of children who partially or completely lost
housing in the hostilities area on the territory of Ukraine.

We would like to give the following example that confirms the fact of
housing discrimination in Ukraine. Thus, a separate opinion of the judge
of the Constitutional Court of Ukraine H.V. Yurovska was published on
June 22, 2022. It was related to the Decision of the Constitutional Court
of Ukraine (Second Senate) in the case within the constitutional complaint
of Oleksii Volodymyrovych Abramovych regarding the compliance of
paragraph 2, Part 2 of the Art. 40 of the Housing Code of Ukraine (regarding
discrimination in exercising the right to housing) dated from June 22, 2022
No. 5-r(II)/2022 with the Constitution of Ukraine (constitutionality).

The judge in the indicated document mentioned discrimination
based on the place of residence when applying the appealed provision
of the Art. 40 of the Housing Code (Separate opinion of the judge of the
Constitutional Court of Ukraine Yurovska H.V., 2022). Thus, the judge in
this case independently substantiated her position regarding the existing
discrimination and presented the facts in its support.

Summarizing the above, we emphasize that the national housing policy
of Ukraine is non-systematic, its directions are formed fragmentarily and
depending on urgent needs. It is confirmed by the following facts:

1. general strategy for the development of the housing facilities stock
has not been developed, in particular regarding its construction,
major repairs of infrastructure facilities related to housing;

2. mechanisms for the formation and accounting of rental housing
stock have not been established.

3. there is almost no public housing construction of the social housing
facilities stock;
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4. system for supporting the right to housing of vulnerable persons has
not been defined and mechanisms for overcoming discrimination of
housing rights have not been established.

We suggest to divide the state housing policy of Ukraine into the
following stages:

1. from 1992 to 2014 — the stage of formation and sustainable
development of the private housing facilities stock on the basis of
conducting privatization of the state housing facilities stock;

2. from 2014 to 2022 — the stage of starting the reform of the housing
facilities stock’s management by creating associations of co-owners
of apartment buildings;

3. from 2022 until present day — initiated the stage of restoration of
the housing facilities stock destroyed or damaged as a result of the
war, ensuring housing needs of internally displaced persons and
persons who have lost their homes. The specific feature of this stage
is that the martial law introduced in Ukraine on February 24, 2022
revealed the vulnerability of Ukraine’s national policy in the housing
sector. It is believed that the reason for this is the lack of a strategy
for the development of state housing policy.

3.2. Areas for improving the housing policy in Ukraine

Summarizing the above, we consider it expedient to offer and consider
possible directions for improving the housing policy of Ukraine. The national
policy in the housing sector has a protective nature. It defines regulatory
and legal principles and legislative framework for the functioning of the
residential sector, as well as its implementation at the state and regional
levels. Besides, the implementation of this policy involves the development
and implementation of specific programs (program activities) aimed at
solving the housing problem.

The modern state housing policy of Ukraine needs to be updated due
to two basic factors: 1) it’s not readiness at the legislative level; 2) the need
to restore the housing facilities stock as a result of the war. The national
housing policy should be defined in a separate regulatory legal act. In
particular, it can be the law on the state housing policy or updated codified
act in the housing sector. We offer to include the following areas into the
strategy of future general state housing policy:

« modernization of housing legislation by systematization of the
scattered regulatory and legal material;

« establishing the principles of housing construction taking into
account the situation of the destroyed and damaged housing
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facilities stock as a result of military operations and mechanisms of
state financial support;

« legal regulation of the rental housing fund, its monitoring and
identification of the actual condition;

« development of construction projects and management of the social
housing facilities stock;

« introduction of state registers of housing intended for rent, social
guaranteeing, vacant housing;

« formation of the concept of vulnerability within housing legal
relations, in particular, the definition of vulnerable persons groups;

« overcoming discrimination in the housing sector while exercising
the right to housing;

» overcoming cases of forced eviction;
« settlement of eviction moratorium cases and procedures.

In addition, regional housing programs need to be updated. However, it
is important to take into account the state of war in Ukraine since February
2022.

Conclusions

The housing policy is an integral part of the state policy of Ukraine.
It can be both nationwide (national) and regional (local). The concept of
the state housing policy of Ukraine at the level of public authorities was
developed and approved in 1995. Not a single regulatory act was adopted to
establish the principles of the housing policy in the state from that moment.
At the same time, proposals were put forward for the adoption of a new
fundamental legislative act in this area at the level of draft laws. Normative
and legal regulation of current housing relations has a dispersed character
because of its absence. There is also no unified system for ensuring housing
needs of various categories of citizens, in particular vulnerable persons.
Construction and management of the housing facilities stock require
additional reform.

The general state housing policy of Ukraine according to its development
can be divided into three stages. The main one is the current stage of the
state housing policy of Ukraine (from 2022 to the present day), which
stipulates the restoration of the housing facilities stock destroyed or
damaged as a result of the war, ensuring the housing needs of internally
displaced persons and persons who have lost their homes. The authors of
the article have proved that the state housing policy of Ukraine needs to
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define its strategic areas taking into account the needs that arose as a result
of the war.

Conceptually updated approaches are needed for further housing
construction in relation to the destroyed or damaged housing as a result of
the military conflict, in particular, establishing the expediency of restoration
and reconstruction of both certain territorial units and certain districts,
microdistricts in cities. At the level of state regional policy, it is necessary
to update existing programs or adopt new ones, which should be aimed
at: restoring destroyed or damaged housing facilities stock, providing
housing for internally displaced persons, overcoming the phenomena of
discrimination regarding the realization of the right to housing, updating
housing and municipal infrastructure taking into account the needs of
energy saving. The above emphasizes the urgency for reforming the existing
principles of Ukraine’s housing policy.
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the importance of the implementation of comparative, multi-jurisdictional
research into the field of white-collar crime enforcement.

Keywords: white-collar crime; globalization of crime; national security;
money laundering; comparative legal research; jurisdiction
and prosecution.

Globalizacion de la delincuencia de cuello blanco: Méas
alla de las jurisdicciones nacionales

Resumen

El objetivo del trabajo fue investigar el fendmeno moderno de la
delincuencia mundial de cuello blanco, sus formas socialmente nocivas
y, ademas, debatir los métodos de lucha contra esta criminalidad a escala
internacional. En el curso de la investigacion se utilizaron y combinaron
varios métodos cientificos generales y especiales. Se prest6 especial atencion
a la comparacién de los modelos de represion de los delitos econémicos en
diferentes jurisdicciones. Se explica la relacion entre la seguridad econ6mica
y la seguridad nacional (incluida la seguridad de la informacién). Con
referencia a numerosas publicaciones sobrela delincuencia de cuello blanco,
se sugiere que este tema tiene un significado practico para los gobiernos
nacionales. Basdndose en el ejemplo de varios delitos de cuello blanco,
como: la evasion fiscal, el blanqueo de capitales y el uso de informaciéon
privilegiada, se llega a una conclusion sobre la complejidad de perseguir los
delitos econémicos, cuando la actividad delictiva va mas alla de cualquier
jurisdiccion nacional. También se discuten los retos de naturaleza procesal
relacionados con la investigaciéon y el enjuiciamiento de tales delitos.
Como conclusion general, se argumenta que el fenémeno moderno de la
globalizacion econémica subraya significativamente la importancia de la
aplicacion de la investigacion comparativa.

Palabras clave: delincuencia de cuello blanco; globalizacién del crimen;
seguridad nacional; blanqueo de dinero; investigacion
juridica comparada; jurisdiccion y enjuiciamiento.

Introduction
White-collar crime is hardly a new phenomenon. A lot has been written

on the subject internationally, many economic crime cases have been
adjudicated by courts and governments are always on the look for new
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methods of fighting such criminality, which costs billions of dollars to
local economies. This is even more so for the XXI century with its digital
innovations, online banking, block chain technology and cryptocurrency
wires, to name a few. Currently, we all also witness a globally growing
phenomenon of “white collar overcriminalization” — a new trend by the
national government to be “tough” on economic crime, to punish offenders
with respectable social status with all the severances of criminal laws and
all the law enforcement resources available.

Yet another important observation: economic crime seriously
undermines economic security of any given state and thus its national
security. The ongoing war aggression against Ukraine reveals how important
it is to maintain economic stability in any country, to crack down any types of
white-collar crime in the face of a bigger national security threat. Economic
activity is yet another important area of maintaining strong cooperation
between military actors and civil society (Lutsenko et al., 2021). This also
includes a pressing issue of information security or cyber security. Since a
lot of business transactions are conducted online nowadays, and now with
the wide use of cryptocurrency transactions and doing online trading on
stock exchanges, reliable protection of digital relations in any given state
has to remain a top priority (Dziundziuk et al., 2021).

Byfocusing on the “economic” block of the nation criminal law provisions,
special attention should be paid to the study of globalization trends in the
modern world and, accordingly, in interstate economic relations. Today,
we all witness global operations of research and development, preserving
environmental assets, communication, erasure of language barriers, labor
and capital migration, joint discovery of outer space, implementation of
international scientific projects in almost all areas, trans-border business
transactions etc.

Apart from obviously positive trends, globalization also leads, at least
in some cases, to the emergence of new types of economic crimes, the
expansion of economic crime in general and its adaptation to various socio-
economic changes. Thus, a relatively new phenomenon of white-collar crime
globalization was born a couple of decades ago and has since expanded.

H. Stessens puts it down this way — modern societies are increasingly
dealing with types of economic crime that were largely unknown back in
the XIX century, when most European criminal justice systems had been
formed. Nowadays, prosecutors and courts face economic crime challenges
that did not exist before. A significant role in such illegal trends belongs to
corporations, since the lion’s share of business activity in the modern market
world is conducted by large international corporations (Stessens, 1994).

These and some other issues related to new ‘globalized’ patterns of
economic crime will further examined in detail.
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1. Methodology

The methodology behind this research includes general and specific
scientific methods. The former includes methods of analysis and synthesis,
while the latter includes system-functional, formal-logical, comparative
and several other methods.

In particular:

1.

comparative method has been used within the framework of a
consistent critical comparison of the provisions of the criminal
law of Ukraine, United States of America (USA) and several other
countries, which relate to the grounds of liability for economic
crimes and measures of criminal law influence on the persons, who
have committed them;

historical method has been used in the context of a fragmentary
retrospective analysis of the content of criminal law norms within
the field of research;

systemic (or method of system-structural analysis) — by determining
the place of group of provisions on economic crimes in the system of
state-sanctioned measures of legal regulation of economic relations,
as well as by establishing the order of correlation of the group of
norms established in General and Special Parts of the national
Criminal Codes;

formal-logical (dogmatic) — provided scientific interpretation of
the legislation of Ukraine and the USA on liability for economic
crimes, as well as substantiation of directions for improvement of
the studied provisions;

sociological — used for the analysis of problematic issues related to
the criminalization and decriminalization of economic offenses, as
well as when summarizing case law materials; statistical — allowed to
analyze and summarize information on the quantitative indicators
of the application of measures of criminal law influence on persons,
who committed economic crimes;

method of modeling — was used to formulate and propose new
legislative novelties of the Criminal Code in the area of liability
for economic crimes, as well as proposals aimed at improving the
relevant practice.

The methodology employed during study of global white-collar crime is
directly connected with the relevant empirical law enforcement data. The
study relies on processing white-collar crime verdicts in Ukraine, USA and
several European jurisdictions. Also, open data and legal documents, issued
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by Interpol, Financial Action Task Force (FATF), national prosecutorial
agencies and police departments, as well as financial crime task forces have
been carefully studied and then incorporated into this paper.

Since white-collar crime globalization is a rather new phenomenon,
new academic bibliography, recent court decisions and law enforcement
materials have been widely used in this research project.

2. Recent research and findings

One’s immersion into the research field of combatting economic
crime reveals steady interest to such issues from both criminal law
professors and practitioners. In particular, A. Savchenko has conducted
effective comparison of provisions on economic crimes under criminal
law of Ukraine and the USA in the monograph “Criminal legislation of
Ukraine and federal criminal legislation of the United States of America:
a comprehensive comparative legal study”. At the same time, in view of a
wider scope of issues covered in his research, both the system and specific
groups of crimes in the economic sphere have been discussed only partially
by the author (Savchenko, 2007).

Another Ukrainian scholar and an established authority on the issues of
white-collar crime, O. Dudorov, has written extensively on the subject for
the previous ten plus years. His highly cited publications address economic
criminality in detail, they are both theoretically sound and have a significant
effect on law enforcement practice. Apart from his widely recognized
treatise on economic crime in Ukraine (Dudorov, 2003), O. Dudorov has
also written a series of joint articles with R. Movchan on a wide range of
white-collar crime issues (Dudorov and Movchan, 2020).

As for American academics, who have widely covered the topic of white-
collar crime, E. Podgor, professor of law at Stetson University College of
Law, is one of the leaders on both quality and quantity. During the past two
decades, she has covered a wide range of white-collar crime issues, starting
with fraudulent bankruptcy and tax evasion and ending with extremely
complicated schemes of insider trading and the alarming trend of white-
collar overcriminalization in America (Podgor, 2015; Podgor, 2021).

In addition, authors of this research paper have also extensively covered
current legislative models of fighting economic criminality both in Ukraine
and in other countries in previously published articles, conference materials
and academic treatises (Minchenko et al., 2021; Pidgorodynskyi et al., 2021;
Movchan et al., 2021).

The wide spectrum of the discussed topic, as well as particular issues
related to white-collar crime, which have previously been addressed in
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academic literature, reveal the fact that the issue of economic crime and
especially its global patterns remain among the priority areas for legal
research and writing. After all, governments and societies rotate around the
basic concepts of economic activity (or material welfare). Thus, protecting
any given economy from illegal practices is a big deal; it should remain in
the focus of the national government. For Ukraine, protection of its market
economy by means of criminal law is an even more challenging goal, since
national security and state sovereignty are currently at stake there.

3. Results of the study

The essence of globalization as a process, which characterizes modern
stage of human development is the formation of a common global economic,
political and cultural space, which functions on the basis of universally
recognized legal values and principles and is manifested by common
organizational forms.

We will start with explaining some key terms, used within the text of
this paper.

Economic globalization is interpreted as the process of structural
changes and the gradual formation of an organically integrated world
economy as a necessary element of the formation and development of
the integrity of world community. Creation of a national market economy
means, among other things, its transformation into an integral part of
the world market economy, and therefore creates dependence on modern
trends in its development, dependence on institutions, mechanisms and
tools with which it operates the world market. Against this background,
there is an urgent need to determine main forms of cooperation of any
state with international financial, credit and trade organizations, regional
associations of countries, participation in joint economic projects and
programs with other countries, etc.

An interesting position is expressed by the authors of one Ukrainian
work on the issues of modern economic theories, who comment on the
cumulative position of representatives of globalization theory regarding
the development of global economic processes in such manner. Relations
between subjects of economic activity are greatly influenced not only by the
processes of development of formalized market relations, but also by many
informal, non-economic factors, socio-cultural environment, moral and
ethical climate in society, etc. Such factors are even more important under
the conditions of a transitional economy, which is reflected in the modern
processes of the formation of the Ukrainian economy. Here, market appears
not as a self-sufficient factor capable of solving social problems, but only as
one of the mechanisms of society functioning, which permeates the entire
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set of social relations and directly depends on the socio-political sphere,
historical and cultural heritage.

Legal globalization, in turn, means creation of a system of norms and
regulations as well as the interstate, international legal system, which
organizes, ensures, coordinates global interaction in various spheres of
society through the interaction of international and national law. Legal
globalization involves such elements as corporate law, transnational
subjects of the world economy, supranational economic and financial
norms and rules of state activity, interstate unions, generally recognized
legal standards and values. As one might see from the proposed definition,
economic relations in the interstate context remain among the key
components of the conditional ‘foundation’ of this phenomenon.

Finally, to this date there is no clear, all-inclusive definition of white-
collar crime, and such description is not likely to appear anytime soon
due to a variety of reasons. These include: (1) traditionally broad nature
of nonviolent and predominantly for-profit offenses; (2) changes in both
legislation and its interpretation, more so during the last three decades; (3)
shifts in research focus from looking into white collar criminals themselves
to the specific nature of crimes committed by the latter; and (4) absence of
any attempts to categorize different groups of offenses by either legislators
or courts (Kamensky, 2016).

The term ‘white-collar crime’ is notoriously ambiguous. At least some
agreement among scholars exists on what types of criminal behavior this
phrase should include. Among various types of criminal activity, one
can name antitrust violations, computer and internet fraud, credit card
fraud, phone and telemarketing fraud, bankruptcy fraud, healthcare
fraud, environmental violations, insurance fraud, mail fraud, government
fraud, tax evasion, financial fraud, securities fraud, insider trading,
bribery, kickbacks, counterfeiting, public corruption, money laundering,
embezzlement, economic espionage and trade secret theft (White Collar
Crime, 2021). As one might see, the list of such criminal activity forms is
both expansive and impressive.

As for corruption-related offenses, bribery remains among the major
threats to many countries, including Ukraine. While penetrating deep into
all spheres of public life, corruption damages the most important social
values of both the state as a whole and its individual citizens (Vozniuk et
al., 2021). In particular, it effects market economy relations, including
transportation, construction, retail sector, stock market functioning and
investing in both negative and direct manner.

In comparison, the term ‘international white-collar crime’becomes even
more confusing, since no such term is defined by international law. Thus, the
term can be best interpreted by referring to non-violent, financially motivated
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crimes, which have a transnational element. Such multi-jurisdictional
element can arise from the conduct of the perpetrators, the locations of the
victims and witnesses, the nature of the crime, or the scope of governmental
or corporate investigation. Under such broad definition, any white-collar
crime can actually be put into the international context (Kamensky, 2021).

Moving forward, we observe that today there are numerous ‘points of
conflict’ between domestic criminal law and globalization trends. Shifts
in the ‘criminal picture’ of the world, caused by globalization, need to be
studied within the framework of criminal law doctrine, and should also
be taken into account in law-making activities, in particular, when solving
issues of criminalization and decriminalization, penalization, improvement
of criminal law tools and when solving other problems of criminal law.

English author D. Nelken makes a good point, while referring to the
systemic, immanent manifestations of crime, which are increasingly under
the influence of globalization. The effect of globalization manifests itself
primarily in the fact that the concepts of “their” (foreign) and “our” (domestic)
regarding crime are gradually becoming similar and interconnected
(Nelken, 2000). There is a typical pattern related to the situation of the
evolution of economic crime in the era of globalization: the globalization
of the world economy and the ever-increasing efficiency of capital markets
allow individuals and legal entities to move huge sums of money both on
domestic financial markets and from one country to another. As one can see,
the economy and crime can create together an extremely strong, dangerous
combination for society within the framework of globalization.

After setting a theoretical foundation for our research, we will proceed
with a set of practical issues, which reflect on the globalized nature of modern
white-collar criminal activities. Today, money laundering is a major problem
for the international community at large. It is a crime of relatively recent
vintage, having its growth in the years following digitalization, introduction
of cryptocurrency and further expansion of information technologies. Money
laundering, as put down by one American commentator, is a crime of many
variations, many approaches, and a host of different laws, since countries do
not always have consistent approaches.

Combating money laundering, therefore, requires consideration of issues
of national, transnational, and international jurisdiction as well as joint
law enforcement initiatives. Today the overarching concern relates to how
to combat this criminal conduct in a global society. Money laundering laws
provide a case study to demonstrate the jurisdictional challenges faced by
nations working to eradicate this particularly dangerous form of economic
criminality (Podgor, 2006).

Stock market fraud, including market manipulation and insider trading,
is yet another, though hardly the only one, example of global economic crime
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today. Indeed, since shares of large multinational corporations (Coca-Cola,
Tesla, Apple, Ford, Intel — to name just a few) are traded worldwide, crimes
related to such assets can also be committed virtually anywhere.

Development of any national stock market is always connected to a
number of factors, including the state of legislative protection against
market offenses and enforcement of relevant criminal statutes. Stock
market offenses (practices of manipulative and insider nature, placement
of “junk” securities, fictitious issues, etc.) create grounds for mistrust on
the part of investors, increase investment risks and, as a result, worsen the
investment climate, complicate the formation of a modern market economy
in Ukraine, encroach on the interests of securities owners and other stock
market participants, contribute to money laundering etc.

American experience of regulation and criminal protection of the
stock market is becoming relevant and largely instructive for many world
jurisdictions (Ukraine among them), especially in the context of identifying
key routes for the development of both national economies and foreign
economic relations. This is not surprising, since United States remain the
key industrial center of the world (together with China, the United States
provide more than 1/3 of the world’s industrial output), the world center
of scientific and technological progress and at the same time the world
financial center (American dollar provides more than 40% of all financial
transactions value in the world).

Therefore, it is not surprising that the largest stock market in the world
in terms of capitalization is located in this country. Hence, American model
of enforcing lawfulness and integrity in its stock market can serve as both
an example and a source of valuable experience for the countries with
emerging markets. Additionally, American legal and economic scholars
have elaborated an impressive body of scholarship on the issues of stock
market functioning as well as market fraud (Fox et al., 2018).

Finally, from the merely procedural viewpoint, white collar crime
poses a multi-jurisdictional challenge in terms on its proper investigation
and prosecution. L. Dervan explains that while numerous countries offer
advantages to those, who disclose investigatory findings and cooperate
with governmental inquiries, the globalization of white-collar crime and
the international nature of modern investigations also present significant
challenges to successful resolution and settlement of such matters, and
even more so, if we are talking about large corporate wrongdoers. The
commentator adds a valuable observation: as the globalization of white-
collar crime continues to bring internal investigations into various
international jurisdictions, the necessity of striving for such truly global
settlement will only continue to become of greater importance (Dervan,
2011).
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Conclusions

The modern phenomenon of economic globalization significantly
underlines the importance of the implementation of comparative research
into the academic field of criminal law, even more so in the field of white-
collar crime. Such connection between a legal discipline and a specific
phenomenon is grounded on pragmatic considerations: on the map of the
modern world, important changes are taking place in the economic, social,
political, cultural and other relations between nations, which naturally
encourages the search for new forms of response to such trends by means
of criminal law; international relations, which are becoming increasingly
stronger, require an appropriate level of awareness of foreign law and its
correct correlation with the national law.

At the same time, gradual disappearance of economic restrictions between
various countries, creation of interstate zones of free trade and free competition
leads to the emergence of new transnational threats: study of criminal law
and criminal procedure of another country becomes a guarantee of effective
criminal prosecution of persons, who have conducted coordinated criminal
activity on the territory of several states.

Globalization of crime requires specialists from different countries to
strengthen international cooperation and exchange of both ideas and resources
in the context of solving practical issues of countering criminal manifestations
at the international level.

Finally, among other known types of criminality, today white-collar crime is
more than anything else affected by the developing phenomenon of economic
globalization. As we explained in this research paper, money laundering, tax
evasion, financial fraud, antitrust violations, corporate corruption and stock
market manipulations have long since evolved beyond the national borders
and currently create a direct threat to the interconnected world economic
environment, global financial system and global markets. Thus, further
research and responses to such ‘external’ forms of economic crime activity are
required.
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Practica notarial de declaracion de testamento en
transacciones civiles de los paises de la Uni6on Europea

Resumen

El objetivo del articulo fue considerar las peculiaridades de la practica
notarial de declarar voluntad en las transacciones civiles de los paises de la
Uni6én Europea UE, en vista de la mayor adaptacion de las précticas positivas
en Ucrania. Las principales herramientas metodologicas empleadas en
la investigacion fueron los métodos de observacion y comparacion. La
investigacion realizada mostr6 que el Reglamento europeo que regula la
materia estableci6 la base legal para el uso de servicios electronicos de
confianza en la practica notarial. El uso de firmas y sellos electrénicos
calificados, sellos de tiempo electronicos y autenticaciéon en esta area da
confianza en un mayor nivel de seguridad de los documentos. El uso de
la identificacion electronica ID y los servicios electrénicos de confianza
también simplifican los largos tramites formales en la practica notarial.
Se descubrio6 que los sistemas de videoconferencia integrados, los flujos de
trabajo de procesos comerciales y los sistemas de firma electrénica legal se
estan convirtiendo en componentes obligatorios de la digitalizacion de la
practica notarial. Gaya, programa europeo parala identificacién electrénica,
puede ser un ejemplo para la implementaciéon de las condiciones para la
préctica notarial actual de declaraci6n de voluntad en transacciones civiles
en Ucrania.

Palabras clave: firma calificada; administracion digital; clave
criptografica; poder notarial digital; transacciones
civiles en la UE.

Introduction

The expression of will of every person is recognized as one of the
important rights. The protection of self-expression is essential both from
an international and a national perspective (Kudeikina and Palkova,
2020). The world community is increasingly engaging into numerous
investment projects, and experiences migration processes. Family ties and
other circumstances affect the definition of a notary as a necessary tool for
documenting acts in the legal international circulation (Samsin et al., 2021).

Any legal agreement is a form of expression of the free initiative of the
parties to enter into civil law relations. It reflects the freedom of the parties
to determine the type of legal agreement they will enter into and the content
of such a transaction (Zivkovska and Przeska, 2018). A legal agreement in
the European civil law tradition is an important tool. It helps the subjects of
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law to intentionally change their legal position or that of other persons. An
authentic legal agreement is supposed to mean written evidence, form and
drafting procedure. Their sanctioning is regulated by law through a special
official empowered to draft them (Widyantoro et al., 2022).

Civil law notarial services include signature certification and execution
of documents, inheritance and testamentary procedures. They can also
include residential and commercial agreements, business and marriage
contracts, divorce, conclusion of other contracts, powers of attorney, etc.
Notaries public present the agreement impartially, taking responsibility for
its content, proving its authenticity and giving it civil law evidentiary value.
The agreement must be provided with legal certainty by concluding it with a
civil-law notary. The notary works with civil law agreements, where the use
of traditional signatures and seals on paper is mandatory for most countries.
A written certificate in the form of a genuine deed executed by a notary has
undeniable evidentiary value both in form and substance (Junyu, 2020).

Global crises caused by COVID-19 and military conflicts, among other
things, have affected almost all industries in European countries, including
the notarial practice. The procedure for notarial acts had to be adapted to
the latest socio-political conditions. The requirement of physical presence
at the notary created a direct barrier to the expression of will in view of the
travel restrictions (Biemans, 2021). The European countries had to urgently
search for a reliable solution for secure remote carrying out of transactions.
As a result, the COVID-19 pandemic has pushed countries to expand the
use of electronic identification (P6hn et al., 2021).

The introduction of ICTs, such as the remote certification of agreements,
the use of programming languages into the notarial practice became a
logical innovation that meets the current needs of society (Lila-Barska,
2021). The electronic signature has begun to expand the potential available
to notaries when executing notarial documents, making it possible to sign
them virtually (Tabone, 2021). The use of a qualified electronic signature
as the most reliable method of electronic signature of documents was
the response to the current challenges in the EU countries (Schwalm and
Alamillo-Domingo, 2021).

In some countries, such as Ukraine, notarial acts required transformation
because of the introduction of martial law (Karmaza, 2022). This situation
made it necessary to simplify the documentary procedure for performing
notarial acts. It is a forced measure and must be accompanied by the
temporary introduction of certain changes to legislative acts.

In view of the foregoing, the aim of the article is to review and identify
a successful adaptive notarial practice of declaring will in civil transactions
of the EU countries. The aim involved the following research objectives: 1)
summarize the main features of modern legislative regulation of the notarial



CUESTIONES POLITICAS

Vol. 41 N° 76 (2023): 76-99 79

practice of declaring will in civil transactions of the EU countries; 2) reveal
the state of application of digital technologies in the notarial procedure of
declaring will in civil transactions in a number of EU countries with the aim
of possible implementation of relevant innovations to the legal regulation
of notarial practice of declaring will in civil transactions in Ukraine.

1. Literature review

The choice of the research topic correlates with the modern vectors of the
research conducted by the scholars in different states. The work of Tabone
(2021) was the main tool and background for this study. The study was
focused on the analysis of the implementation of electronic identification
and trust services for electronic transactions in the notarial practice of a
number of European countries. The work emphasized the fact that there are
advantages and obstacles to the introduction of electronic signatures when
performing notarial acts in the analysed countries.

The result of the work was also the analysis of notarial documents
that can be signed electronically. The work of Jia and Li (2022) had an
influence on the author’s position on the topic under research as well.
The authors conducted a comprehensive analysis of electronic signature
technology. Attention was paid to problematic issues that arise during
the intensified use of electronic seals and the achievement of the goal of
copyright protection on digital media. Attention was also focused on the
fact that improved electronic signature technology can increase the security
of signing electronic contracts.

The findings of Determann (2021) as aresult of comparing the advantages
and disadvantages of electronic signatures and documents were taken into
account during the study. The main approaches to legislation and their
potential impact on public and individual interests were the main focus
in the work. Attention was paid to the description and comparison of the
current legislation on electronic signatures in key jurisdictions of different
countries, to the study of the consequences of international differences.
Special attention should be paid to the findings of Biemans (2021) on the
possibility of remote authentication.

The issues of the justification and proportionality of the requirement of
physical presence when drawing up wills at notaries and the impact of this
necessity on the restriction of freedom of services were raised. The article
by Pohn et al. (2021) on the introduction of self-sovereign identity (SSI),
which can strengthen the privacy of citizens and provide the necessary
identification, is worthy of note. In turn, Schwalm and Alamillo-Domingo
(2021) examine the revised eIDAS Regulation in their article. It is concluded
that the further success of eIDAS depends on the development of common
solutions, standardization will be key to ensure consistency at the EU level.
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The studies by Apalkova (2021) and Lila-Barska (2021) used in the
article emphasize the role of the introduction of digital technologies in the
notary system of Ukraine. The authors focused on the need for the gradual
introduction of new forms and technologies into notarial activity in order
to guarantee comprehensive assistance to participants in civil law relations.
Certain problematic aspects of the procedure for the introduction and
functioning of electronic notarial services in Ukraine were outlined.

The study by Humaira and Latumeten (2022) was used in shaping
the author’s position. It emphasizes the legal expediency of the adopted
legislative acts in the Netherlands and Belgium regarding the performance
of notarial acts during the COVID-19 pandemic. The authors made a
detailed analysis of the possibility of making a notarial act without physical
presence or doing it virtually. The introduction of notarial digital power of
attorney was also analysed.

The research of Karmaza (2022) analysed the features of the protection
of the rights and freedoms of citizens in the civil process (notarial process)
during the martial law. The author outlined such relevant vectors as
objectivity, subjectivity, implementation in practice. The need to improve
legislative norms, in particular, to expand the procedural capabilities of
notaries with the help of legal norms during the martial law, was noted.

An active study of the issues selected in the article confirms the need
to pay special attention to the notarial practice of declaring will in civil
transactions. The diversity of studies in this field is also stated. Therefore, it
is urgent to conduct research according to new research criteria, taking into
account the latest comparative law studies.

2. Methods
The research results were obtained through the use of a set of practical

and methodological tools applied at each stage of the research. The research
design is shown in Figure 1.
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Figure 1. Research design. Source: own elaboration.

The research objectives were fulfilled through the use of well-chosen
methodological tools. Observation and comparison were the main
practical methods. The observation method was applied to determine the
state, directions and prospects of further research, as well as legislative
developments in the field of legal regulation of digitalization of notarial
practice in the European Union. The comparative method also occupied a
special place, which was used in the course of the comparative analysis of
current national legal norms in the field of notarial practice of declaring will
in civil transactions in the EU member states.

The indicated practical methodological tools enabled to qualitatively
compare practical realities with the legislation systems and scientific
developments of the EU member states, as well as to identify positive
legislative practices, which are appropriate for adoption in Ukraine.

The method of theoretical generalization was used to identify the features
of the theoretical foundations of the strategic implementation of electronic
declaration of will in the notarial practice, and even for a comprehensive
description of the transformational processes of the notarial system and its
digitalization in the European countries; abstract logical — to substantiate
the foundations of the system of legal regulation of notarial services, as
well as to analyse conceptual and methodological approaches of strategic
management of the development of such services; statistical, graphic
analysis, grouping — to assess the state and results of the introduction
of innovative information technologies in the field of notarial services,
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to assess the characteristics of the innovative development of certifying
transactions.

Analysis, synthesis, deduction, induction — to substantiate conceptual
provisions and improve the mechanism of implementation of notarial
electronic services; economic and statistical methods — for statistical
analysis of the development of notarial electronic services, the stages
of the introduction of innovations and their effectiveness; methods of
expert evaluation — to assess the degree of achievement of balanced
development of notarial electronic digital services in the context of modern
transformations; structural logical analysis — to justify methodological
approaches regarding transformation models in the era of digitization of
notarial services and social realities.

The historical method was applied when studying the genesis of the
development of legislation, which regulates the foundations of effective
implementation of notarial electronic services. The doctrinal approach
enabled identifying gaps in the current national legislation in the area
under research in the EU countries. The dogmatic method was applied for
drawing conclusions in accordance with the aim of the study.

The method of analogy made it possible to draw a conclusion about
the need to reform the Ukrainian legal field and to emphasize promising
novelties of EU legislation with due regard to the experience of the EU
member states. Normative semantic technique, logical methods and the
method of legal modelling were used when formulating proposals of a
legislative nature.

3. Results

The European Regulation — eIDAS — (European Parliament, 2014)
considers variable tools for conducting electronic transactions (Figure 2).

signatures time stamps

digital data exchange services documents and certification services for
(eDelivery) website authentication

Figure 2. The main grounds for electronic identification according to Regulation
(EU) No. 910/2014.
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At the same time, the relevant requirements increasingly included a
qualified component. The eIDAS Regulation is directly applicable in all EU
member states without the need for implementation at the national level.
For example, the panorama of electronic signatures is extremely diverse.
The eIDAS Regulation identifies three main types of electronic signature
(Figure 3).

— simple electronic signature (SES)

advanced electronic signature (AES)

— qualified electronic signature(QES)

Figure 3. Types of electronic signature according to Regulation (EU) No.
910/2014

A simple electronic signature is considered the weakest type of
signature in the IT sphere, as it does not require the use of means capable
of guaranteeing the authenticity and integrity of the signed document.
The evidentiary value of a document with a simple electronic signature
can only be determined by a judge. Examples of SES can be an ATM PIN,
scanned signature from paper in an e-mail, a mailbox username/password
combination, etc.

Advanced electronic signature (AES) can be defined as a process, a
private agreement between the parties. The person who signed can be clearly
identified after signing. It guarantees the invariability of the document, the
legal force and the possibility of remote signing. Unlike QES, AES does not
guarantee the transfer of the burden of proof. Besides, the identification
of the signer must be confirmed by AES supplier or delegate to make AES
valid.

Qualified electronic signature (QES) is the most reliable type of signature
from a legal perspective. It is the result of IT procedure that guarantees the
authenticity and integrity, as well as the transfer of the burden of proof (by
the applicant). Qualified electronic signature is based on a certificate issued
by a qualified trust services provider (QTSP). It is created with a safe device
such as token, smart card, and has double authentication.
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The eIDAS Regulation guarantees that people and businesses can use
their own national electronic identification schemes (EID) to access public
services available online in other EU countries. The Regulations (European
Parliament, 2014) also contributes to the creation of a European domestic
market for trust services. This guarantees that they will work across borders
and have the same legal status as their traditional paper equivalents. On June
3, 2021, the European Commission adopted a proposal for amendments to
the eIDAS Regulation (European Parliament, 2021).

It proposes a digital identification framework with European digital
identification wallets. This provides safe and easy access to different services,
both public and private. The wallet maintains privacy by its design, enabling
users to fully control personal data, including attributes of persons that can
be disclosed through a wallet. Besides, the wallet should be certified with
high security. The National Court or the EU Court of Justice cannot reject
the signature (or document) on the grounds that it is electronic. However,
the court should still check the formalities of execution in accordance with
the EU legislation or national legislation regarding a specific document.
The formalities of execution may mean that certain documents (wills) are
not subject to electronic execution in some EU legal systems.

Electronic seal means electronic data that is bound with other electronic
datato ensure their origin and integrity. Advanced electronic seal is uniquely
related to the seal creator capable of identifying the seal creator. It is bound
to the data to which it relates, so that any change of data can be detected. A
qualified electronic seal (QES) means an improved electronic seal created
using a device to create a qualified electronic seal. It is based on a qualified
certificate for electronic seal. Electronic time stamp (eTimestamp) bounds
an electronic document to a certain time, providing evidence that the
document existed at that time.

Website authentication certificates (WAC) are electronic certificates
that prove that the website is trustful and reliable. They guarantee that the
website is related to the person to whom the certificate is issued. They also
help to avoid data phishing. Delivery digital data exchange service enables
the user to send the data electronically. It provides confirmation of the
departure and delivery of the document and protects against the risk of
loss, theft, damage or unauthorized change.

Identification of subjects is necessary for real estate contracts, easement
agreements or lease agreements with a duration of more than nine years,
etc. It is regulated by qualified services supplier, such as Gaya (Gayadeed,
2022). This is an application that helps companies and professionals
to safely sign agreements from anywhere in the world. This is provided
through the built-in video conferencing system, work processes and
legally enshrined electronic signature systems. Gaya was selected in the
first open eSSIF-LAB project, which is funded by the EU. It is aimed at
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widespread implementation of self-sovereign identity (SSI) as a next-
generation solution of digital identification. This leads to faster and more
secure electronic transactions on the Internet and in real life. The use of
this programme can help reduce the time and cost of an environmentally
friendly way using only a personal computer and a mobile phone.

Built-in video conferencing system contributes to a full privacy
and prevents personal data leakage. An important legal aspect is Gaya
compatibility with electronic identification, authentication and signature
governed by eIDAS. The result is the legal force of agreements signed with
this platform.

Notaries play an important role in the Member States of the European
Union because of their tasks and responsibilities, where the legal order
is based on Latin civil law. Ireland is the only jurisdiction of EU common
law. The notaries are to draw up private agreements and counsel the
parties. When drawing up official documents, the notary is responsible
for the legality of these documents and for appropriate advice. The task
includes informing the parties about the meaning and consequences of
the obligations they take on to ensure compliance with the notary acts.
The Council of the Notariats of the European Union (CNUE) is the main
European organization, which represents 22 national notarial chambers
and more than 45,000 notaries (CNUE, 2021).

CNUE and its member notaries already have considerable experience in
the field of electronic communications. This applies to the national level,
where electronic communications are common, as well as to the cross-
border context through different CNUE IT projects. The EU Member States
are actively introducing communication systems between notaries, public
administration departments and clients through electronic channels.

CNUE studies the potential impact of citizens’ and enterprises’ digital
wallets that bound their national digital identification on the work of
notaries. CNUE also considers it necessary to be extremely vigilant in terms
of application and exceptions. The Council of the Notariats of the European
Union ensures that the eIDAS regulation does not touch the formal national
requirements for legal acts.

One of the first advantages of introducing a remote digital signature
at a notary for certain documents is the possibility of doing business with
clients in difficult situations. Another important advantage is speeding up
the signing process when the parties are far from each other. In general, the
improved remote digital signature provides a better customer experience by
simplifying restrictive administrative procedures. The digital signature also
makes the daily life of notaries much easier, enabling them to focus more
on their core activity. For example, France has enshrined the permission to
sign certified documents electronically in law since 2000. Certain notarial
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documents can be signed digitally and remotely, provided that the digital
signature is certified in accordance with eIDAS.

In addition to eIDAS, the Civil Code of France is the main legal
instrument governing electronic signatures in France. This also applies to
the assessment and certification of IT products, devices and systems used
to create electronic signatures. According to French law, only QES has the
presumption of reliability. This means that an electronic signature shall be
considered reliable unless the party contesting the signature proves that the
signature is not reliable. Unqualified electronic signatures (SES and AES)
remain admissible in court if the party which tries to enter the signature can
prove that the signature is reliable.

A signature is considered reliable if it clearly identifies the person who
created it. It is also necessary to store it appropriately to ensure integrity.
A reliable signer identification process meets the said conditions. The
Civil Code of France provides that an electronic document has the same
evidentiary value as a paper document, given that the reliability conditions
are met. The use of electronic signatures in electronic contracts in France
is growing, especially in the field of electronic commerce. The National
Cybersecurity Agency of France (ANSSI) issues qualified certificates for
electronic signatures in France.

Certificate-based digital signatures, such as Qualified Electronic
Signatures (QES), are mainly reserved for certain regulated activities, such
as notarial services, where the evidentiary value of the signature is of great
importance. Remote digital signing at a notary applies to fee agreements,
powers of attorney, preliminary sales contracts, private affairs and financial
accounts. French law does not single out any documents or agreements that
cannot be signed or executed electronically. It may, however, be necessary
to sign a number of documents by a wet signature.

These include documents that create or transfer rights to immovable
property related to family and inheritance law (for example, marriage
certificates, wills, deeds, etc.). They can also include documents related to
personal and real guarantees. The cases where documents are provided by
persons acting for trade, business or professional purposes are exceptions.

France uses the central portal — service-public.fr — to access more
than 900 services for electronic identification purposes. The single sign-on
(SSO) solution is called FranceConnect and is used by OpenID Connect.
Documentation, as well as several repositories are available online.
FranceConnect enables users to connect from existing verified accounts,
such as LaPoste or Mobile Connect, to these services. The digitization
of notarial services does not have universal support in France: 72% of
surveyed notaries believe that these innovations pose a certain threat to
their activity (PriceHubble, 2021). They concern, among other things,
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about the lack of familiarity, popularization of skills, standardization, fear
of loss of monopoly, simplification of the notary’s role, and replacement of
notarial skills by other professions.

The eIDAS Regulation was implemented in Italy as Legislative Decree no.
82/2005, also known as the Digital Administration Code (DAC) (Consuleze
Intermediazioni & Partecipazioni, 2005). Italy has officially announced two
eID schemes: Carta d’Identita Elettronica (CIE) and Sistema Pubblico di
Identita Digitale (SPID). Both options are available in the public sector.
Authentication is possible through a username and password, as well as
multiple options for one-time passwords, smart cards, or hardware security
modules.

An electronic document (including a contract) signed by means of SES,
AES and QES complies with the written form requirement, and acquires
full evidential force. SES can be used for any other documents. The SES
ability to meet the written form requirement and its evidentiary value may
be assessed by a judge during the trial in terms of its security, integrity
and inviolability. DAC (Consuleze Intermediazioni & Partecipazioni,
2005) also provides a definition of digital signature (DS). This is a special
type of qualified electronic signature, which is based on a system of two
cryptographic keys (public and private).

DS enables the signer with the private key and the recipient with the
public key to confirm and verify the origin and integrity of the electronic
document. The electronic signature authentication involves certifying by
a notary that the signature was made in front of a notary. A necessary
condition is a preliminary assessment of the signer identity, the validity
of the used electronic certificate (if available) and the fact that the signed
document does not contradict the law.

A number of acts in Italy must be performed by a notary in the presence
of all parties otherwise they would be null and void. Law no. 110/2010 was
an attempt to partially solve the problem of physical presence by creating
an electronic public act (atto pubblico informatico) (Normattiva the Portal
of Current Law, 2010). An electronic public act enables creating a document
that can be signed with a digital signature (DS).

Completed electronic public documents have the same legal force
as documents signed on paper. For example, documents related to
extraordinary corporate agreements (mergers and acquisitions, transfers of
existing enterprises) can be issued as an electronic public act. Notarial law
requires the notary to physically see and appear in front of the party using
the DS. In this case, the notarial authentication services can be provided
in different places (with different notaries) to limit the need for movement
and crowding of people. From a practical perspective, this means that an
electronic public act can be signed using DS in front of a notary public at
Location 1.
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It must then be sent (by email) to Location 2, where the other party can
further sign it using DS. In this case, the second notary public completes the
case. Some notarial documents are still signed with wet ink. They are sent
to state administration departments electronically after certification by a
notary public. In Italy, there were 280,532 notarial contracts, for example,
on the purchase and sale of real estate and any other exchange of property
and equipment for a fee in Q4 of 2021 (+0.5% compared to the previous
quarter and +14.4% annualized) (Istat, 2022). Such a number of contracts
indicates the need for further development of the procedure for electronic
recording of notarized agreements.

The current European trend is the widespread use of authentic digital
power of attorney. The electronic signature is used to sign not the notarial
act itself (for example, the purchase agreement or the founders’ agreement),
but the authentic power of attorney. This document is used by the involved
party to issue a notary power of attorney, for example, to a notary public, to
sign the actual act on their behalf.

The use of an authentic power of attorney remotely is a new and great
leap in the digitization of the notarial services. For example, a relevant
initiative was enshrined in the legislation of Belgium, which contained
various provisions on justice in the context of combating the spread of the
COVID-19. The draft law amends the current Law on Notary of 16 March
1803 (JUSTEL, 1803) and provides for the possibility of issuing electronic
powers of attorney. Additional conditions shall apply when issuing such a
power of attorney remotely.

All parties involved must appear before the notary via video conference,
the parties must identify themselves and sign the power of attorney
electronically. Besides, issuing a digital power of attorney via video
conference is free of charge for the parties involved. In this case, the notary
signs the act with his/her electronic identity card. By the way, Belgium was
one of the first countries to implement electronic identification (eID). At
first, eID was originally based on an ID card, and later evolved into a federal
authentication service. A relevant private mobile solution is supported in
addition to the state eCard. It is bound with smartphones and SIM cards
using security features. The programme is available for iOS, Android and
Huawei. Belgium provides more than 800 services through its central
portal belgium.be.

Drafting a will by a notary requires personal contact between the notary
(and/or witnesses), on the one hand, and the testator, on the other. This
means that the will cannot be executed by proxy. In the Netherlands, the
physical presence requirement has been temporarily replaced with remote
notarization and/or remote testimony using audio-video technologies
(Overheid.nl, 2020). The notary must be able to establish the testator’s
identity and communicate with the testator using audio-video technical
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means. He/she must add to the notarial act that it is impossible for the
testator to sign the deed, and indicate the way the testator appeared before
him/her.

The notary must verify the testator’s legal capacity and must establish
that the will constitutes the testator’s final wishes. The testator may lack of
mental capacity to declare the will, or the undue influence of third parties
makes the notarized will objectionable or even invalid. This also means
that the testator must not be influenced (coerced) by a third person in
the same room. This notarial act should be used only if any other options
are absolutely impossible. The Dutch law prescribes that a notary public
certifying notarial acts can only be a notary public appointed in the
Netherlands in accordance with the law of the Netherlands.

On October 01, 2021, the Portuguese Chamber of Notaries held a
seminar on future challenges of digital identification in notarial practice
and experiences of the Member States (CNUE, 2021). The notaries in 22
Member States learned about different experiences of digital identification
in Europe at this event. The European Notarial Network (ENN) held a
meeting in Paris on May 3, 2022. The ENN meeting was aimed at discussing
and finding solutions to the problems the European notaries face when
solving cross-border issues.

An important task of the meeting was to identify and implement actions
to support Ukrainian notaries and Ukrainians in need of legal support, such
as war refugees. CNUE and ENN are working to create a network of notaries
for Ukraine that can be mobilized to respond to specific requests. A number
of practical tools are also being developed. This includes bilingual forms to
help minors, the addition of “Ukraine” pages to CNUE information sites,
and frequently asked questions guide for notaries.

The current legislation of Ukraine provides that a legal transaction is
an act of a person with a purpose of acquiring, changing or terminating
civil rights and obligations. The Civil Code of Ukraine stipulates that a legal
transaction executed in writing shall be notarized only in cases established
by law or by agreement of the parties (Verkhovna Rada of Ukraine, 2003).
The legal transaction shall be notarized by a notary public or another official
who is entitled to perform the notarial act by law. Notarization involves
certification on a document containing the text of the legal transaction
(Verkhovna Rada of Ukraine, 1993).

Only the agreement that meets the general requirements established by
the legislation of Ukraine shall be notarized. The content of the agreement
shall not contradict the Civil Code (Verkhovna Rada of Ukraine, 2003),
other civil law acts and moral principles of society. The person who
commits the legal transaction must have the necessary civil capacity, and
the agreement itself must be executed in the form prescribed by law. The
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procedure established by law regulates the performance of notarial acts
using a qualified electronic signature, seal or other means of electronic
identification (Verkhovna Rada of Ukraine, 2017). Despite the mentioned
opportunities, the wide use of digital signatures in notarial services is
procedurally limited, because it is not allowed to perform a notarial act in
the absence of persons (Verkhovna Rada of Ukraine, 1993).

The introduction of the Diia signature (remote digital signature) makes
the use of an electronic signature much easier and more convenient in
Ukraine. Thetraditional process of obtaining an electronicsignature involves
collecting the necessary documents. It is followed by the registration in
one of the certification centres, visiting the certification centre and, finally,
creating an electronic signature with the help of the centre’s employees.

This takes less than ten minutes on the user’s smartphone in Diia
application. Besides, Diia provides an e-signature generation service
and a convenient way to use it through a facial recognition instead of
conventional passwords when signing electronic documents. Validation
and authentication are mandatory. As of November 2021, the ease of
use of this service has resulted in 6 million generated signatures and
327,000 transactions with a 97% success rate (E-Governance Academy,
2021).

The Diia signature is used for public and private services, e-commerce,
bankingand financial services. The Diiasignature can be used for government
services, online banking, and electronic document management services.
One part of the key is stored on the user’s phone, and the other — in a
special secure cloud storage.

In 2022, notaries who are on the official list approved by the Ministry
of Justice of Ukraine can perform registration acts in view of a full-scale
Russian invasion. The Notary Chamber of Ukraine (NCU) has created a
register of notaries of Ukraine who continue to work and provide services
in the wartime. The NPU was also involved in the creation of a chatbot to
search for notaries in Telegram.

During martial law and within one month from the date of its termination
or cancellation, notarial acts in Ukraine shall be performed with due
regard to the relevant features (Cabinet of ministers of Ukraine, 2022).
For example, during martial law, the term for accepting an inheritance
or refusing to accept is suspended. The range of authorized officials who
can certify wills and powers of attorney, which are equivalent to notarized
documents, has also been expanded. Uncompleted notarial acts at the
request of a person related to the aggressor state are terminated. This
does not apply to particular cases regarding, for example, certification of a
testament of a prisoner of war.
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As of June 23, 2022, 34 (5%) state notary offices and 103 (2%) private
notary offices were damaged (National Council for the Recovery of Ukraine
from the Consequences of War, 2022). A total of 80 (12%) public notary
offices and 316 (6%) private notary offices are located in the temporarily
occupied territory. Accordingly, communication with them has been lost.
Notaries provide their services in Ukraine offline under these conditions,
archive files are stored on paper. A comparison of the number of certified
transactions (real estate contracts) for QII 2021 (Ministry of Justice of
Ukraine, 2021) and 2022 (Ministry of Justice of Ukraine, 2022) in Ukraine
shows that the number of certified transactions (real estate contracts)
decreased 6.5 times in the corresponding periods (Table 1).

Table 1. Analysis of indicators of notarized transactions in Ukraine for QII 2021
and QII 2022.

Total
Total :
transactions translactlons
. (real estat)e (gggt:;é?stf
tem . contracts .
No. Indicator certified b ﬁert:l%tﬁic
public and, an)d’p rivate
private notaries n otagi es for
for Q IT 2021 QII 2022
Real estate ( alienatifon
agreements (except for
1 land plots, as well as land 125,206 18,152
shares
1.1 Sales contracts 85,388 10,681
1.2 Contracts of barter 744 61
1.3 Deeds of gift 31,865 5,997
1.4 Life care contract 485 174
1.5 Donation agreement 27 4
1.6 Rental contracts 8 0
17 2(1)gt£1eeerm é‘gatl; estate alienation 6,689 1,235
Land plot ?lieilaéi_on
agreements including
2 agricultural land plots), as 87,544 14,296
well as land shares
2.1 Sales contracts 70,388 11,060
2.2 Contracts of barter 1,419 37
2.3 Deeds of gift 15,574 3,155
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Other land plot alienation

2.4 agreements (including land 163 44
shares)
Total notarised

3 transactions (real estate 212,750 32,448
contracts)

Source: own creation.

Despite current difficult situation, Ukraine directs its efforts to the
implementation of innovative solutions, in particular in the field of notarial
services. This will help the country move to a digital economy, which
correlates with the choice of most EU countries. Ukraine has started the
introduction of the electronic notary — Nota. The first stage of the project
is the creation of notarial documents with a QR code, which can be verified
through the QR scanner in Diia application. Notaries can use the QR code to
create the following documents: a power of attorney, a car rental agreement,
a signature authenticity statement. Only those notaries who have access to
the Unified State E-Notary System can create a document with a QR code.

The draft Ukraine’s Recovery Plan (National Council for the Recovery
of Ukraine from the Consequences of War, 2022) provides a special place
to the development of the notarial services, which is a body of undisputed
civil jurisdiction and preventive justice. Digitization of the notarial
services involves the creation of the Unified State E-Notary System, the
implementation of an electronic notarial document that is equally valid as
a paper one.

It is very important to digitize the notary’s paper archive and create an
electronic notary archive. The Ukraine’s Recovery Plan also provides for the
registration of wills registered in Ukraine in foreign states (the EU Member
States).

It is proposed to perform notarial acts without the use of special
forms for notarial documents. A promising direction is the development
of the technology for performing notarial actions remotely through
communication means. Modernization of the notarial services involves
optimization of the procedure for termination of notarial activity and
its subsequent registration, creation and management of electronic
registration/personal files of notaries (National Council for the Recovery
of Ukraine from the Consequences of War, 2022). The introduction of an
electronic certificate of the right to engage in notarial activity takes a special
place in the modernization. Another innovation is planned: granting the
right to private notaries to create notary offices/bureaus operating as a bar
association.
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4. Discussion

It can be stated that the digitization of information was triggered by
the evolution of technological developments. As a result, legal systems are
also subject to such changes and must be studied in the light of digital law.
Notarial practice requires the adaptation of traditional functions to current
conditions in order to ensure adequate decisions without compromising
legal certainty and fairness (Carrera, 2022).

But the researcher emphasizes that the resources provided at the
current level of technological development are limited in terms of
potential. Technology should associate with the professions used to provide
innovative solutions to emerging challenges. In practical terms, the law-
related professions need updating. Notaries must learn and research digital
law (Carrera, 2022).

It turned out that many old laws do not provide for modern technologies.
Therefore, they do not provide clear answers as to whether the form
requirements can be met electronically. But the need for written evidence in
the form of real acts is growing in connection with the increasing demands
for legal certainty in various economic and social relations (Widyantoro et
al., 2022). Electronic records and signatures offer notaries many advantages
over conventional paper document management. This includes speed, cost
savings, convenience, easier search and analysis, cheaper archiving and
retrieval, and automation of storage and disposal (Jia and Li, 2022).

It alsoincludes additional options to protect authenticity, integrity, better
evidence and identification, scalability options. According to researchers,
electronic signatures can clearly indicate the true identities of both parties
in electronic documents, ensuring the security of the document transfer
process and non-failure. But many different form requirements apply in
many cases and jurisdictions to particular transactions, documents and
signatures (Determann, 2021). The researcher believes that the legal and
political uncertainty hinders the adoption of electronic signature products
and the global harmonization of current legislation.

It can be stated that the introduction of remote identification and remote
notarization leaves the existing types of wills of a particular jurisdiction
in their current form. At the same time, enshrining these possibilities in
legislation preserves legal certainty (Biemans, 2021). According to the
researcher, the introduction of audio-video technologies in the preparation
of wills in the Netherlands appears to be a logical step forward in the 21
century.

Belgium has also implemented a digital power of attorney for a more
simplified use of notarial services (Beuker et al., 2019). The positive side of
the COVID-19 pandemic for Belgium was also the acceleration of the main
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digitization process in the field of notarial services, which will contribute to
the sustainable recovery of this industry (Humaira and Latumeten, 2022).

It can be concluded that it is necessary to ensure the continuity of the
protection of rights and freedoms in the civil process during martial law.
This is why it is extremely important to improve the legislative norms of
Ukraine in these conditions, in particular, regarding the expansion of the
procedural capabilities of notaries (Karmaza, 2022).

It can be stated that the procedure for performing notarial acts in
relation to transactions with the involvement of a foreign party is an urgent
problem. Such acts of the notary are closely related to the protection of
individuals and legal entities in Ukraine (Samsin et al., 2021). According
to researchers, the use of ICT by notaries can simplify the process and help
avoid subjective mistakes. This will help to open up new opportunities for
simplifying transactions that involve foreign parties in Ukraine.

It can be stated that the notarial services in Ukraine are being in the
dynamic development and improvement of both the system itself and the
notarial services in general. The introduction of electronic notarial services
is a rather urgent issue and needs to be implemented as soon as possible.
The main goal of the electronic notarial services is to transform it into the
most accessible and convenient institution (Apalkova, 2021). According to
the researcher, the development of digital technologies should focus on the
introduction of electronic registers to speed up the execution of notarial
acts.

Conclusions

In the EU countries, the notarial practice of declaring will in civil
transactions is aimed at ensuring a proper balance. It is necessary between
the interests of the state in implementing the digitization of the notarial
process, on the one hand, and the interest of citizens in receiving quality
services, on the other.

The deployment of eIDAS means a higher level of security and
greater convenience for online services in the EU notary system. Remote
authentication, electronic archiving, long-distance video conferencing,
and electronic identification have become more predictable. Appropriate
actions improve standardization opportunities and reduce variations and
deviations. All of the above also contributes to the sustainability.

Any form of electronic signature may be used to sign transactions unless
expressly prohibited by the law of an EU Member State. Some Member
States provide that wills, trusts, powers of attorney and any agreements
normally signed by a notary cannot be signed with an electronic signature.
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A qualified signature provides a higher level of security by providing
electronic evidence, which is guaranteed by a digital certificate. The
European provider of qualified services — Gaya — is worth mentioning. An
important legal aspect is Gaya’s compatibility with electronic identification,

authentication and signature regulated by eIDAS. The result is the legal
force of the agreements signed with this platform.

The notarial practice of declaring wills in civil transactions of the EU
countries indicates the gradual digitalization. According to French law, the
parties are free to determine the form of their contract, that is the manner
of signing it. Documents in the field of family and inheritance law that
require a so-called “personal signature” cannot be signed with an electronic
signature. Belgium introduced digital power of attorney for more simplified
use of notarial services.

In the Netherlands, the requirement of physical presence of a notary
and/or witnesses has been replaced by the use of audio-visual equipment
for authentication of the testator’s last will. The introduction of an
electronic public act in Italy during the performance of notarial acts is worth
mentioning. But it can also be stated that the notaries of the EU countries
have fears that these innovations pose a certain threat to notarial practice.

Despite the war in Ukraine, the notarial practice in the country is
being developed and improved. The international experience of European
countries can help in the exchange of effective practices and improvement
of the national legislation of Ukraine in the notarial field.

Bibliographic References

APALKOVA, Inna. 2021. “Notary in Ukraine: Establishment and introduction
of digital technologies” In: ScienceRise: Juridical Science. Vol. 2, No. 16,

pp. 27-32.

BEUKER, Laura; BORGHI, Paolo; BUREAU, Marie-Christine; CORSANI,
Antonella; GAZIER, Bernard; GODINO, Alejandro; Koene, Bas;
MARTIN-ARTILES, Antonio; MOLINA, Oscar; MORI, Anna;
NAEDENOEN, Frédéric; NORBACK, Maria; SIROK, Klemen; STANIC,
Maylin; WALTER, Lars. 2019. “The place of self-employment in the
European context. Evidence from nine country case studies: Belgium,
France, Germany, Italy, the Netherlands, Slovenia, Spain, Sweden and
the United Kingdom” In: R. Semenza, F. Pichault Eds., The Challenges
of Self-Employment in Europe (pp. 77-139). Edward Elgar Publishing.

BIEMANS, Jan W. A. 2021. “Will requirements for last wills remain as they
are? The ‘Physical presence requirement’ of witnesses and notaries in the



Oksana Khorosheniuk, Viktor Savchenko, Oleh Andrukhiv, Anatoliy Babichev y Valerii Bortniak
96 Notarial practice of will declaration in civil transactions in the countries of the European Union

light of the COVID-19 interim measures and the EU freedom of (notarial)
services” In: Utrecht Law Review. Vol. 17, No. 3, pp. 51-64.

CABINET OF MINISTERS OF UKRAINE. 2022. Resolution of the Cabinet
of Ministers of Ukraine No. 164 Some issues of notary public service
under martial law. Available online. In: https://zakon.rada.gov.ua/laws/
show/164-2022-%D0%BF#Text. Consultation date: 05/11/2022.

CARRERA, Cecilia Soledad. 2022. “Digital documents, instruments and
signatures. Digital notarial testimony and digital signatures certification”
In: Revista De Derecho Notarial Y Registral. Vol. 8, pp. 11-23. https://doi.
org/10.37767/2362-3845(2022)001. Consultation date: 05/11/2022.

CNUE. 2021. Annual report. Available online. In: https: //www.notariesofeurope.
eu/wp-content/uploads/2022/01/CNUE-annual-report-2021.pdf.
Consultation date: 05/11/2022.

CONSULEZE INTERMEDIAZIONI & PARTECIPAZIONI. 2005. Legislative
Decree no. 82 Digital Administration Code (updated to Legislative
Decree No. 179 of 26 August 2016). Available online. In: http://www.cip.
srl/documenti/Codice_Amministrazione_Digitale_D.Igs._85-2005.
pdf. Consultation date: 05/11/2022.

DETERMANN, Lothar. 2021. “Electronic form over substance: eSignature laws
need upgrades” In: Hastings Law Journal. Vol. 72, No. 5.

E-GOVERNANCE ACADEMY. 2021. Diia mobile application. Evaluation
report. Available online. In: htitps://eugqdigitalua.eu/wp-content/
uploads/2021/12/diia-evaluation-report.pdf. Consultation  date:
05/11/2022.

EUROPEAN PARLIAMENT. 2014. Regulation (EU) No 910/2014 of
the European Parliament and of the Council of 23 July 2014 on
electronic identification and trust services for electronic transactions
in the internal market and repealing Directive 1999/93/EC.
Available online. In: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=uriserv%3A0J.L_.2014.257.01.0073.01.ENG. Consultation
date: 05/11/2022.

EUROPEAN PARLIAMENT. 2021. Commission Recommendation
(EU) 2021/946 of 3 June 2021 on a common Union Toolbox for a
coordinated approach towards a European Digital Identity Framework.
Available online. In: https://eur-lex.europa.eu/legal-content/GA/
TXT/?uri=CELEX:32021H0946. Consultation date: 05/11/2022.

GAYADEED. 2022. On-line Digital contracts. Available online. In: https://
www.gayadeed.it/en/. Consultation date: 05/11/2022.



CUESTIONES POLITICAS

Vol. 41 N° 76 (2023): 76-99 97

HUMAIRA, Maghfira; LATUMETEN, Pieter Everhardus. 2022. “Comparison
of notary deed in Indonesia, Netherlands, and Belgium during the
COVID-19 pandemic” In: Linguistics and Culture Review. Vol. 6, No. S5,

Pp. 233-243.

ISTAT. 2022. Sales of real estate units and loans. 13 July. Available online.
In: https://www.istat.it/en/archivio/272914. Consultation date:
05/11/2022.

JIA, Yu; LI, Zhen. 2022. “Auxiliary system for contract signing based on
electronic signature technology” In: Wireless Communications and
Mobile Computing. Vol. 2022, Article ID 1221162, pp. 06-19.

JUNYU, Ma. 2020. “Notary according to civil law and common law closely
related to international transactions” In: Jurnal Akta. Vol. 7, No. 3, pp.
200-222.

JUSTEL. 1803. Wet van 25 ventdse jaar XI op het notarisambt. 16-03-
1803. Available online. In: http://www.ejustice.just.fgov.be/eli/
wet/1803/03/16/1803031601/justel. Consultation date: 05/11/2022.

KARMAZA, Oleksandra. 2022. “Protection of the rights and interests of citizens
in the civil process in the conditions of martial law and Russia’s military
aggression against Ukraine.” In: The Russian-Ukrainian war (2014—
2022): Historical, political, cultural-educational, religious, economic, and
legal aspects: Scientific monograph (pp. 1156-1164). Baltija Publishing.
Available online. In: https://doi.org/10.30525/978-9934-26-223-4-144.
Consultation date: 05/11/2022.

KUDEIKINA, Inga; PALKOVA, Karina. 2020. “The problems in will expression
in civil law transactions and healthcare in case of capacity of individuals”
In: European Journal of Sustainable Development. Vol. 9, No. 1, pp. 173-
180.

LILA-BARSKA, A. V. 2021. “Digitization of notarial activity in Ukraine” In: Legal
Scientific Electronic Journal. Vol. 8. Available online. In: https://doi.
org/10.32782/2524-0374/2021-8/51. Consultation date: 05/11/2022.

MINISTRY Of JUSTICE Of UKRAINE. 2021. Reporting form (quarterly)
“Information on the number of certified transactions (contracts) with
real estate” for the IT quarter of 2021. Available online. In: https://
minjust.gov.ua/files/general/2021/07/27/20210727130850-38.pdf.
Consultation date: 05/11/2022.

MINISTRY Of JUSTICE Of UKRAINE. 2022. Reporting form (quarterly)
“Information on the number of certified transactions (contracts) with
real estate” for the II quarter of 2022. Available online. In: https://



Oksana Khorosheniuk, Viktor Savchenko, Oleh Andrukhiv, Anatoliy Babichev y Valerii Bortniak
98 Notarial practice of will declaration in civil transactions in the countries of the European Union

minjust.gov.ua/files/general/2022/07/27/20220727170536-99.pdf.
Consultation date: 05/11/2022.

NATIONAL COUNCIL FOR THE RECOVERY OF UKRAINE FROM THE
CONSEQUENCES OF WAR. 2022. “Project of the Recovery Plan of
Ukraine.” In: Materials of the working group “Justice”. Available online.
In:  https://www.kmu.gov.ua/storage/app/sites/1/recoveryrada/ua/
justice.pdf. Consultation date: 05/11/2022.

NORMATTIVA THE PORTAL OF CURRENT LAW. 2010. Decreto legislativo
2 luglio 2010, n. 110. Available online. In: https://www.normattiva.
it/uri-res/N2Ls?urn:nir:stato:decreto.legislativo:2010-07-02;110.
Consultation date: 05/11/2022.

OVERHEID.NL. 2020. Act of April 22, 2020, containing temporary facilities
on the premises of the Ministry of Justice and Security in connection
with the outbreak of COVID-19 (Temporary law COVID-19 Justice and
Security). Available online. In: https://zoek.officielebekendmakingen.
nl/stb-2020-124.html. Consultation date: 05/11/2022.

POHN, Daniela; GRABATIN, Michael; HOMMEL, Wolfgang. 2021. “eID and
self-sovereign identity usage: An Overview” In: Electronics. Vol. 10, No.

22, pp. 23-32.

PRICEHUBBLE. 2021. How notaries use digital tools and real estate data to to
consult their clients more effectively. Available online. In: https://www.
pricehubble.com/en/blog/real-estate-notaries-digital/. ~ Consultation
date: 05/11/2022.

SAMSIN, Igor; KOVALKO, Nataliia; KOVALENKO, Anatoliy; ZABZALIUK,
Dmytro; KURANDO, Kateryna. 2021. “Legal Aspects of identity
transactions involving entities with foreign elements: ICT technologies
and issues of the tax burden” In: Studies of Applied Economics. Vol. 39,

No. 5, pp. 117-129.

SCHWALM, Steffen; ALAMILLO-DOMINGO, Ignacio. 2021. “Self-sovereign-
identity & eIDAS: A contradiction? Challenges and chances of eIDAS
2.0” In: European Review of Digital Administration & Law — Erdal. Vol.
2, No. 2, pp. 89-108.

TABONE, Donatienne. 2021. “Implementing the electronic signature on notarial
instruments: A comparative study” In: Professional report. University
of Malta. Available online. In: https://www.um.edu.mt/library/oar/
handle/123456789/91164. Consultation date: 05/11/2022.

VERKHOVNA RADA OF UKRAINE. 1993. Law of Ukraine of September 2,
1993 No. 3425-XII On Notary. Available online. In: https://zakon.rada.
gov.ua/laws/show/3425-12#Text. Consultation date: 05/11/2022.



CUESTIONES POLITICAS

Vol. 41 N° 76 (2023): 76-99 99

VERKHOVNA RADA OF UKRAINE. 2003. Civil Code of Ukraine dated January

16, 2003 No. 435-IV. Available online. In: https://zakon.rada.gov.ua/
laws/show/435-15#Text. Consultation date: 05/11/2022.

VERKHOVNA RADA OF UKRAINE. 2017. Law of Ukraine dated October 5,
2017 No. 2155-VIII On electronic trust services. Available online. In:
https://zakon.rada.gov.ua/laws/show/2155-19#n534. Consultation
date: 05/11/2022.

WIDYANTORO, Lita Ardita Putri; HAFIDZ, Jawade; PINANDITO, Rizky Adi.
2022. “Juridical analysis of the position of the notary deed that does
not meet the subjective elements as a condition for the validity of the
agreement.” In: Sultan Agung Notary Law Review. Vol. 4, No. 3, pp.
916—929.

ZIVKOVSKA, Rodna; PRZESKA, Tina. 2018. “Modifications of legal
transactions” In: Iustinianus Primus Law Review. Vol. 18. Available
online. In: http://hdl.handle.net/20.500.12188/6877. Consultation
date: 05/11/2022.



Missions of the Russian Orthodox
Church as a Tool of Diplomacy: from
History to the Present

DOI: https://doi.org/10.46398/cuestpol.4176.05

Oleksandr Trygub *
Oleksandr Osypenko **
Mykhailo Fedorenko ***
Oleksandr Konotopenko ****

Abstract

Cuestiones Politicas Vol 41,N° 76 (2023), 100-115
IEPDP-Facultad de Ciencias Juridicas y Politicas - LUZ

Theaim ofthearticle wasto determine the role of the missionary
activity of the Russian Orthodox Church in the context of its
historical-political development. The methodological basis of the

@ study meant a comprehensive interdisciplinary approach using
systemic, civilizational, historical-chronological and structural-
functional methods, as well as the method of comparative analysis

and institutional approach. The results obtained allow us to conclude that,
in the modern world, the Russian Orthodox Church has been noted for its
active participation in missionary activity, which has also set itself the goal
of spreading the ideas of the ‘Slavic’ or ‘Russian world’ among the peoples
of Asia and Africa. The spiritual values preached through the missionary
work of the Russian Orthodox Church, taking into account its contribution
to the Russian state and culture, are gradually becoming the basis for
popularizing the Russian national idea, which is dialectically positioning
itself as the main civilizational vector of the international policies of the
Russian Federation. Thus, the Russian Orthodox Church has a rather
strong influence on the formation of the image of the Russian Federation
in the eyes of the world community, this is so, in part, due to its spiritual
missions.

Keywords: Russian Orthodox Church; Russian Federation; religion and
politics; missionary work; Orthodox mission.

*  Doctor of History, Professor of the Department of International Relations and Foreign Policy, Petro
Mohyla Black Sea National University, Mykolaiv, Ukraine. ORCID ID: https://orcid.org/0000-0003-
0610-1702

**  Ph.D. in History, Deputy Director of Educational Scientific Maritime Institute of Humanities, Odessa
National Maritime University, Odessa, Ukraine. ORCID ID: https://orcid.org/0000-0002-1213-0481

Ph.D. in History, Associate Professor of the Department of Social and Humanitarian Sciences, Admiral
Makarov National University of Shipbuilding, Mykolaiv, Ukraine. ORCID ID: https://orcid.org/0000-
0003-1713-6492
****Ph.D. in Philosophy, Associate Professor of Department of Legal and Public management, Vinnytsia
Mykhailo Kotsiubynskyi State Pedagogical University, Vinnytsia, Ukraine. ORCID ID: https://orcid.
0rg/0000-0003-3139-4527

Recibido el 12/11/22 Aceptado el 26/12/22



CUESTIONES POLITICAS

Vol. 41 N° 76 (2023): 100-115 101

Misiones de la Iglesia Ortodoxa Rusa como
herramienta de la diplomacia: de la historia al presente

Resumen

El objetivo del articulo fue determinar el papel de la actividad misionera
delaIglesia Ortodoxa Rusa en el contexto de su desarrollo histérico-politico.
La base metodologica del estudio significo un enfoque interdisciplinario
integral que utiliza métodos sistémicos, civilizacionales, historico-
cronolégicos y estructural-funcionales, asi como también el método de
analisis comparativo y el enfoque institucional. Los resultados obtenidos
permiten concluir que, en el mundo moderno, la Iglesia Ortodoxa Rusa
se ha destacado por su participacién activa en la actividad misionera, que
se ha fijado ademés el objetivo de difundir las ideas del ‘mundo eslavo’ o
‘ruso’ entre los pueblos de Asia y Africa. Los valores espirituales predicados
a través de la obra misional de la Iglesia Ortodoxa Rusa, teniendo en
cuenta su contribucién al Estado y la cultura rusa, se estan convirtiendo
gradualmente en la base para popularizar la idea nacional rusa, que se
esta posicionando dialécticamente en el principal vector civilizatorio de las
politicas internacionales de la Federacion Rusa. De modo que, la Iglesia
Ortodoxa Rusa tiene una influencia bastante fuerte en la formacién de la
imagen de la Federacion Rusa a los ojos de la comunidad mundial, esto es
asi, en parte, debido a sus misiones espirituales.

Palabras clave: Iglesia Ortodoxa Rusa; Federacion Rusa; religion y
politica; obra misional; misién ortodoxa.

Introduction

Globalization and geopolitics require key players in international
politics to expand the use of foreign policy tools. Despite global trends
towards the secularization of modern society, the religious factor continues
to play an important role in it, increasing its influence. This is because
of the increasing importance of cultural factors in shaping world politics
due to the emergence of a certain ideological vacuum after the crisis of
communism.

If during the Cold War the world was divided into ideological groups,
now other values are coming to the fore: the historical past of peoples,
religions, languages, belonging to certain cultural groups, nations, and
civilizations. Thus, the religious factor in the former ‘oasis of communism’
— the Russian Federation, acquired a new breath, which was lost after the
arrival of the Bolsheviks. The Russian Orthodox Church (ROC), as the
religion of the majority, began to play not only an important religious,
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cultural and spiritual role in the life of the Russian state, but also a political
role.

To achieve its own foreign policy goals, many of which are intertwined
with state ones, the ROC uses a variety of tools. Among the latter, Orthodox
missions play an important role as a means of promoting the geopolitical
projects of the ‘Orthodox world’ and the ‘Russian world’. Thus, missions,
to a certain extent, contribute to implementing of the geopolitical plans of
the state. For example, the missions of the ROC, despite the specificity of
their functions and declared independence, are forced to take on a certain
burden in the work of the mechanism of foreign state activity.

In turn, the government of the Russian Federation supports these
institutions at the state level. There are indirect forms of state influence on
programs carried out by religious organizations abroad, relying on which
the Russian Federation implements its pragmatic line outside the country. It
should be emphasized that most often this is precisely the indirect impact in
the form of tax benefits to missions, protection under the slogan of the right
to freedom of conscience of the interests of specific missionaries or projects
carried out by them, pressure on the legislative institutions of the country
through international human rights and religious organizations in order to
change objectionable legal acts, etc. At the same time, the effectiveness of
such an impact is determined by the real political and economic potential
of the state.

1. Research Objectives

Noting the strengthening of the role of religious missions in modern
international politics, the authors are convinced that the Russian Orthodox
Church is also actively restoring the religious and political role in the
foreign policy of the Russian Federation. Thus, the purpose of the study is
to determine the role of the missionary activity of the ROC in the context of
its development.

Based on the goal, the following tasks need to be solved:

» to determine the features of the genesis and development of the
Russian Orthodox Church missionary activity;

« to characterize the main areas of activity of the Russian Orthodox
Church missionaries in the Russian Empire era;

e to consider the current state of the Russian Orthodox Church
missionary work;

« to identify the political aspects of the Orthodox missionaries’
activities.
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At the same time, the object of the study is the Russian Orthodox Church
missionary activity, both in the past and in the present.

2. Methodology of the research

Since the topic is historical and political science in nature, when writing
the article, the authors were guided by an interdisciplinary approach,
using both general scientific methods (analysis, synthesis, concretization,
generalization) and traditional methods of historical analysis (historical-
typological, comparative-historical, historical-functional), and the political
science tools (comparative analysis, theory of political systems, structural-
functional, etc.).

The fundamental principles of the study were historicism, scientific
character and objectivity.

Thus, the historical method made it possible to consider the stages
of evolution of the Orthodox mission in the Russian Empire, and the
chronological approach made it possible to fix the sequence of evolution
of Orthodox missions in a time continuum; the structural-functional
method made it possible to study the Orthodox Ecclesiastical Mission in
the complex of its fundamental principles; system analysis made it possible
to approach the subject of research in a complex and multidimensional
way, and to establish the relationship and interdependence of the studied
phenomena. An important place is occupied by the institutional approach,
since the Russian Orthodox Church is seen as a single institution, and the
mission is its element.

The use of this methodological tools made it possible to fully and
objectively to solve this problem.

3. Results and Discussion

3.1. The historical tradition of using Orthodox missions in the
diplomatic activity of the Russian Empire

The history of missionary service gives us a good opportunity to trace
the formation of this type of activity, and to compare the characteristics of
missions that existed in different periods of social development. Thanks to
the missionary activity of the ROC, Orthodoxy has established itself among
many tribes and peoples living in its modern canonical territory.

Until 1917, this organization carried out its external mission among
the non-Christian peoples of the Russian Empire in Siberia and the Far



Oleksandr Trygub, Oleksandr Osypenko, Mykhailo Fedorenko y Oleksandr Konotopenko
104 Missions of the Russian Orthodox Church as a Tool of Diplomacy: from History to the Present

East, and outside the empire, in particular, in Japan, China, Korea, North
America, and Palestine. Most of the missions originated as diplomatic
missions of Russia, which we will try to consider using the example of some
ecclesiastical missions.

The creation of the Russian Ecclesiastical Mission in China was caused
by the needs of the Russian state in the development of relations with the
countries of the Far East. Officially, the Russian Ecclesiastical Mission in
China was founded by the Holy Synod of the Russian Orthodox Church in
1713. The first chairman of the Beijing Mission (1713-1717) was a Ukrainian
(a native of Chernihiv), a graduate of the Kyiv Theological Academy,
Archimandrite Ilarion (Lezhaiskiy) (1657-1717) (Pan, 2000; Medvedev,
2000).

The legal basis for the existence of an Orthodox mission in China (its
location, status, composition, content) was recorded in the Kyakhta (1727)
and Tientsin treaties (1858).

In 1864 the Mission was divided into ecclesiastical and diplomatic. Until
1858, the Mission was maintained at the expense of the Qing and Russian
states. After the conclusion of the Tientsin Treaty, funds were released only
from Russia (Shubina, 1998).

The functions of the Russian Ecclesiastical Mission in Beijing were as
follows: 1) religious propaganda (the activities of the mission to spread
Orthodoxy in China), 2) diplomatic (the mission played the role of an
unofficial Russian diplomatic representation in China), 3) research (with
the activities of members of the mission great successes in Russian sinology
are connected).

From 1744 to 1864, the missionaries carried out instructions from the
Collegium of Foreign Affairs (since 1819, the Asian Department of the
Ministry of Foreign Affairs). All instructions, appointments, and transfers
in the mission were carried out by the Ministry of Foreign Affairs, informing
the Synod of its activities. The duties of the Russian resident in China were
performed by the head of the mission, archimandrite.

All members of the Mission (persons of the clergy, students, doctor,
painter) were to collect political, trade, economic and military information
about China. Special hopes were placed on the doctor and the painter:

Thanks to their work, the Mission can provide various services and favours to
Chinese dignitaries and other persons that we need, and mutually expect services
from them (Shubina, 2010: 190).

The methods of obtaining information were different and were of a
constant and objective nature: through acquaintance with influential
people and officials of the Tribunal, through bribery or intelligence under
the guise of spreading Orthodoxy.
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Of particular note are the activities of such missionaries as Avvakum
(Chestnoy), Guriy (Karpov), Palladiy (Kafarov), Polikarp (Tugarinov) and
diplomats: K.G. Krymskiy, A.A. Tatarinov. Returning to Russia, the former
missionaries served as interpreters for the Asiatic Department of the
Ministry of Foreign Affairs.

When in the middle of the XIX century England, France and the United
States sent their residents to China, then Russia did the same in 1860. And
then the question arose about the division of the spiritual and diplomatic
functions of the mission.

From 1864, the Mission was engaged exclusively in ecclesiastical affairs
and gradually ceased to play a political role, although Russian ambassadors
and diplomats continued to use the Mission’s connections in China (Trygub,
2015).

The mission was closed in 1954, five years after the Chinese Revolution.
At present, the Russian Federation Embassy in China is located on the
territory of the Mission.

In 1794, the Russian Ecclesiastical Mission in America was established.
The reasons for its emergence were the active development of merchants
and crafts in Alaska. In 1784, Grigoriy Shelekhov, founder of the famous
Russian-American Company, landed on Kodiak Island, on the southern
coast of Alaska in the Gulf of Alaska. One of Shelekhov’s ideas was the
spread of Christianity among the natives of the newly discovered lands.

He built a church on Kodiak Island, founded a school and personally
baptized many Aleuts. Subsequently, together with his companion I.
Golikov, he sent a petition to Empress Catherine IT and the Holy Synod to
send missionaries to this region. The petition was granted, and a mission of
eight monks headed by Archimandrite Ioasaph (Bolotov) arrived on Kodiak
Island on September 24, 1794 (Grigoriev, 1988).

During the first two years of their activity, the missionaries baptized
12,000 natives and built several chapels. In 1867 Russia sold Alaska to the
United States. An agreement was reached between the two states on the
recognition by the United States of the property and rights of the Russian
Orthodox Church in the territory of Alaska. In 1870, the Holy Synod created
a separate diocese of Alaska and the Aleutian Islands.

As a result, a separate Orthodox church structure was organized and
brought to the threshold of the New World, and after the separation of
Alaska from the Russian Empire, it took root there. Over the course of its
short history, the Russian Ecclesiastical Mission in America managed to
expand in Alaska not only the influence of the Russian Orthodox Church,
but also the influence of the Russian state.
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Ecclesiastical Missions of the Russian Orthodox Church were also
opened in Korea and Japan in the second half of the 19™ century.

After the signing of the Russo-Japanese Treaty of Shimoda on February
7,1855, Japan opened its doors to Russia. According to the Shimoda Treaty,
a consulate was opened in Hokkaido, and Russian ships received the right
to enter the ports of Shimoda and Nagasaki. According to the Edos Treaty
1858, a permanent Russian diplomatic mission began to operate in the
Japanese capital.

In 1859, the first Russian consul in Japan, I.A. Goshkevich requested the
Holy Synod to appoint a new priest to the church in Hakodate (Hokkaido
Island). He could be useful not only for his ecclesiastical activities, but also
for his scientific work (in addition to missionary work, the priest had to
perform reconnaissance and cognitive work — learn the Japanese language,
get acquainted with the history and geography of the Japanese islands,
understand the mentality of the Japanese, etc.).

Ivan Dmitrievich Kasatkin (1836-1912) was appointed missionary
priest, later — Hieromonk Nikolai. On July 2, 1861, he arrived in Hakodate,
where in the first years he independently studied the Japanese language,
culture and life of the Japanese and dealt with organizational issues for
the opening of the Russian Orthodox Church. To 1870, the Orthodox
community numbered more than 4,000 people, and by 1912 — about 33
thousand people and 266 Orthodox communities.

On January 14, 1870, the Russian Orthodox Church decided to form the
Russian Ecclesiastical Mission. In 1872, the headquarters of the mission
was opened in Tokyo, where the first Episcopal department of the Japanese
Orthodox Church was founded eight years later (Yakovlev, 2001).

1890s — early 20™ century were the most fruitful years of the Mission’s
activity. Since 1882, when the seminary’s first graduation took place, dozens
of well-educated young people have regularly poured into Japanese public
life. Many graduates of the seminary later became major translators and
laid the foundations of Russian studies in Japan. This was facilitated by
the fact that the mission sent the most capable students to continue their
education in Russia. Among the most famous are Konishi Masutaro, Nobori
Semu and others.

During the Meiji period, the school graduated about a thousand people.
Among them were the future professor of St. Petersburg University
Yoshibumi Kurono, the writer Goro Amada, the author of the Constitution of
1889 Takusaburo Goro, the mayor of Yokohama Kensuse Ando, the governor
of Osaka Nozomu Nakagawa, the Minister of Education Hichisaburo Hirano
and many others who influenced all spheres of Japanese culture and, thus,
Russian impact on the Japanese government and society increased.
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At the beginning of the twentieth century in the seminary at the
Ecclesiastical Mission, they began to train military translators, graduating
annually from 5 to 10 people.

After the turbulent times of civil confrontation, the political role of
the Japanese Ecclesiastical Mission was completely lost, and after 1945 it
fell under the control of the Russian Orthodox Church Outside of Russia
(ROCOR).

No less important for the development of the Far East was the
Ecclesiastical Mission in Korea, which was founded by the decree of
the Synod of July 2-4, 1897. This Far Eastern country received formal
independence from China under the Treaty of Shimonoseki in 1895, and
on October 12, 1897, the Korean king Gojong proclaimed himself emperor.
With the development of Russian-Korean relations, the need gradually
arose to create a church representation at the Russian diplomatic mission
in the country.

The task of the mission would include taking care of the Russian
Orthodox living on the Korean Peninsula, and missionary preaching among
the local population. Founded on the initiative of the Minister of Finance
S.Yu. Witte and financed personally by Emperor Nicholas II, the Korean
Mission was supposed to ensure the political influence of Russia in the
country through missionary and cultural activities.

In the middle of 1899, the first employee of the Ecclesiastical Mission,
Hierodeacon Nikolai (Alekseev), settled in Korea. At the beginning of
January 1900, head of the Mission Archimandrite Khrisanf (Shchetkovskiy,
2012) arrived in Seoul, appointed by the decree of the Holy Synod of
September 7, 1899. On February 17, he consecrated the house church of the
Holy Martyr Nicholas the Wonderworker at the Russian embassy, in the
envoy’s apartment.

The new Mission did not yet have its own premises, and the Russian
envoy to Seoul, Aleksandr Pavlov, placed at its disposal the building of the
former Russian-Korean bank (Shchetkovskiy, 2012).

As aresult, in the first years of the Mission’s existence, it developed quite
rapidly and successfully. Chief Procurator of the Synod K. Pobedonostsev in
his report for 1900 stated with enthusiasm: “The success of the Orthodox
mission in Korea can now be considered quite assured... Orthodoxy here
can be established and spread...” (Pobedonostsev, 2003: 264).

The further military-political defeats of Russia in the Far East made
a cardinal impact on the development of the mission. After the defeat of
Russia in the Russo-Japanese War (1904-1905), Russian political influence
in Korea was almost completely lost, since in November 1906 this country
was forced to recognize a Japanese protectorate over itself, and on August
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221910, Korea was completely annexed. From 1906 to 1917, the Russian
colony in Seoul was limited to the consulate, Mission staff and about 10-20
merchants (Shkarovskiy, 2009).

The revolutionary events of 1917 and the further loss of ties with Russia
greatly complicated the activities of the Korean Ecclesiastical Mission,
which eked out a miserable existence. In those difficult conditions, there is
no need to talk about any political and religious influence of the Mission,
although it became a refuge for many thousands of Russian emigrants in
Korea. The Mission finally ceased to exist during the Korean War (1950-
1953) (Russian Ecclesiastical Mission in Korea, 2019).

The Russian Ecclesiastical Mission in Jerusalem, which was founded in
1847 and continues to operate to this day, played a great role in strengthening
the position of the Russian Empire in the Middle East. In 1847, Emperor
Nicholas I approved the foundation of the Russian Ecclesiastical Mission
in Jerusalem, headed by Archimandrite Porfiriy (Uspensky). The Mission
worked in close cooperation with the Asian Department of the Ministry of
Foreign Affairs of the Russian Empire.

Over time, a number of new Russian institutions were founded in the
Holy Land, to which many of the initial functions of the Ecclesiastical
Mission were transferred. In 1856, an agency of the ‘Russian Society of
Shipping and Trade’ was established in Jerusalem, which carried out
the delivery of pilgrims from Russia. In 1858, the Russian consulate
was founded, which took over diplomatic functions. Thus, gradually the
interaction between the Russian consulate and the Ecclesiastical Mission
was reduced to almost zero. The Mission began to perform an exclusively
religious and ecclesiastical function.

In 1914 the First World War interrupted the activities of the Mission. In
1919, after the occupation of Palestine by Great Britain, the Russian monks
returned to Jerusalem, but communication with Russia was interrupted
and the Mission was deprived of the protection of the State, most of the
former sources of material assistance disappeared (Zaitsev and Lukyanov,
N.d.; Russian Ecclesiastical Mission in Jerusalem, 2015).

Attempts by the Soviet Government and Moscow Patriarch Aleksey
I in the second half of the 1940s to revive the former role of the Mission
in Jerusalem in order to “increase influence on the Eastern patriarchates”
(Shkarovskiy, 1999: 288) was unsuccessful. The reason for this was a sharp
drop in the interest of the USSR leadership in the foreign policy actions of
the Russian Orthodox Church in the Middle East.
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3.2. The Orthodox mission of the Russian Orthodox Church in
international relations at the present stage

The fall of the communist regime gave a ‘second wind’ to the missionary
tradition of the Russian Orthodox Church. At the same time, both internal
and external missions began to actively develop. According to the definition
of the Council of Bishops in 1994 ‘On the Orthodox Mission in the Modern
World’, in February 1995 a working group was formed to plan the revival
of the Orthodox mission of the Russian Orthodox Church in its canonical
territory.

After the development of the concept in December 1995, by decree of
the Patriarch and the determination of the Synod, a missionary department
was formed, headed by Archbishop Ioann. The tasks of the department were
determined by the provisions of the “Concept of the revival of the missionary
activity of the Russian Orthodox Church’; in accordance with the main areas
of activity in the department, sectors were created: information-analytical,
methodological, rehabilitation, apologetic and publishing” (Shkarovskiy,
2018: 84).

The last three decades have also significantly intensified the missionary
activity of the Russian Orthodox Church abroad. In many European
countries, the number of parishes of the Russian Orthodox Church has
increased several times, and in some places these parishes were created for
the first time. For example, the presence of the ROC in Portugal, Germany,
Japan, China, South Korea, etc. has increased.

The most important task of the missionary strategy is to identify key
regions in the country where it is most expedient to conduct activities. It is
believed that the idea of key points and zones that allow controlling large
areas of space was introduced into geopolitics by military-strategic theories.
At the same time, long before its theoretical formulation by geopoliticians,
missionaries for many centuries built their work, basing it on a similar
principle.

Roland Allen, in his book ‘Missionary Methods: St. Paul’s or Ours?’,
drawing on the experience of his predecessors, singled out this element
as one of the most important in missionary practice. In his opinion, even
the Apostle Paul founded his churches in places that were centres of world
trade.

These settlements were not only the centres of a certain territory, but
geographical points within a circle that outlined even wider areas that:
“represented something more than themselves, and peered into wider
distances than a provincial town, completely immersed in their petty
interests” (Allen, 1993: 35). This rule is recommended to be adopted without
hesitation, since it is part of the strategic plan ‘attack on the whole country’.
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On a global scale, entire countries or regions of the Earth are allocated for
the implementation of large-scale missionary projects (Trofimchuk and
Svishchev, 2000).

For the Russian Orthodox Church, Orthodox missions can introduce
into their civilizational territory international institutions that represent
Russian spiritual values. Missionaries not only spread religious views, but
also prepare the ground for territorial claims, changes in religious and
spiritual values and landmarks of the local community.

The religious factor can be actively used to try to join Russia with
territories that have little connection with the center. That is why missionary
work, as a phenomenon, for quite a long time was a way not only of church
preaching, but also of the development of new territories and their voluntary
bringing into the borders of Russia and the Russian Empire (Trygub, 2007:
80-81; Trygub, 2014).

At the same time, some researchers note a close relationship between
the political goals of a secular ruler and the activities of the Church.
Missionary work, which is a natural cultural and historical phenomenon,
is becoming one of the instruments of influence on the political direction of
social transformations.

Based on the chosen methods of missionary activity (method of presence,
political approach, social evangelism, apologetic, ideological, nationalist
approaches, methods of counter-mission and false mission), in parallel
with the mission, certain foreign and domestic political goals of the state
can be carried out, the effectiveness of achieving which is directly related to
the effectiveness of activities missions (Isaev and Isaeva, 2013).

In the realities of the modern world, the most significant goal of the
Orthodox mission is the preaching of the Gospel, which should lead not
only to the growth of adherents in the missionary territory, but also to the
possibility of creating a local church or diocesan unit. The implementation
of this goal not only expands the spiritual influence of the ROC, but also
pursues political goals. As the modern researcher O. Tserpitskaya points
out:

Through the adoption of faith, people increase their desire to know the
country where this faith is widespread, to familiarize themselves with its culture
and history. Thus, the number of supporters of a particular country (in our case,
the Russian Federation) is growing, its Diaspora is being strengthened, and, given
modern political traditions, favorable ground is being created for lobbying its
interests (Tserpitskaya, 2010: 84).

Achieving the goals and objectives set for the Orthodox mission is
achieved by a certain set of methods that are used by missionary institutions.

Methods can be classified as follows (per O. Tserpitskaya):
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1. incarnation approach: the use of the local language and the
ordination of representatives of the local population;

2. method of presence: arranging one’s life among the indigenous
(non-Christian) population and influencing it by personal example;

3. political approach: reliance on the support of State Power (it is
extremely rare in its pure form);

4. “Social evangelism” (“social evangelization”) (Tserpitskaya, 2010:
85).

We are primarily interested in the political approach, which is used both
in the domestic and foreign policy of the state. The political approach is
usually used in long-term projects of the state and is aimed, as a rule, at
strengthening its own influence in a particular territory. In this regard, I
would like to give a definition of missionary work from the point of view of
the categories of geopolitics of Russian researchers M. Trofimchuk and M.
Svishchev: ‘Missionary activity is one of the forms of exercising civilizational
control over space.

The missionary creates not only a new cult, he changes the mentality
of the people’ (Trofimchuk and Svishchev, 2000). Thus, missionaries
and missions are given an important place in the implementation of the
geopolitical plans of states in the direction of spreading their civilizational
influence.

If we consider the modern ‘geography’ of the opening of churches and
missions of the Russian Orthodox Church in the world, then, apparently,
it is appropriate to talk about the continuation of traditions: in almost
every state where the Russian Federation had one or another diplomatic
mission or at least foreign policy interest, the Moscow Patriarchate opened
its representation, activating the missionary role. It should be noted that
almost all foreign institutions of the ROC work according to a single scheme,
taking into account the national characteristics of the host countries.

Among the priority regions of Orthodox messianism are Africa, Asian
countries, Central and South America, Australia and New Zealand. At the
same time, it is necessary to make a reservation that the ROC cooperates in
this direction with other Orthodox patriarchates.

Orthodox missionaries achieved the greatest success on the African
continent. To date, more than 1,000 churches have been built here and the
number of Orthodox is approaching 7 million, of which the vast majority
are newly converted indigenous people. For example, in Tanzania alone,
over the past six years, 70,000 people have converted to Orthodoxy.

Active actions are being carried out in the vast majority of countries, with
the exception of Muslim North Africa, where the preaching of Christianity
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is either outright prohibited or severely limited. The strongest communities
are in Kenya (where there are already 1 million Orthodox), Tanzania,
Uganda, Congo, Cameroon and Madagascar, in some other countries the
mission is just beginning. Most of the missionary work is done by local
priests.

At the beginning of the XXI century. the territory of the Far East began
to return to the sphere of interests of the ROC: Japan, Korea, China,
Mongolia. But here, despite the successes of Russian Ecclesiastical Missions
at the turn of the 19th and 20th centuries, the Orthodox mission faces many
difficulties associated with political obstacles from national governments.

Thus, only 15,000 Orthodox people live in the China, but there is not
a single priest, since the leadership of the China prevents this. At the same
time, missions in Thailand, Taiwan and a number of other territories are
operating unhindered (Maksimov, 2013).

Although the number of converts here is not as huge as in Africa, it is
the countries of Asia that are now becoming the region where the Orthodox
mission is developing more and more intensively, which is also connected
with Russia’s geopolitical interests in the Asia-Pacific region.

Orthodoxy is actively strengthening its position in Central America right
now. Orthodox churches appeared in Haiti, Cuba, the Bahamas, Belize, the
Dominican Republic, Costa Rica and other States. The most striking event
took place in Guatemala, where in 2009 a denomination of 200,000 people
joined Orthodoxy (Maksimov, 2013). At the same time, there is almost no
Orthodox mission in South America.

Some missions of the Russian Orthodox Church (in this case, we are
talking about the Ecclesiastical Mission in Jerusalem) also take over some
of the diplomatic functions — protecting the interests of citizens of the
Russian Federation who come to Israel as pilgrims. The territory of the
mission often acts as a shelter, and a consulate, and a spiritual center.

Providing assistance to those citizens of Russia who have difficulties
with the official representations of Russia (delay in documents, for
example), spiritual representations take on part of the consular functions,
without requiring, and importantly, funds from the state budget, since their
financing is carried out mainly through donations from believers.

Thus, all of the above shows that the missions and missionaries of the
Russian Orthodox Church play a certain role in the external relations of the
Russian Federation and can contribute to the conduct of Russia’s foreign
policy and take care of the stay of a part of Russian citizens abroad.



CUESTIONES POLITICAS

Vol. 41 N° 76 (2023): 100-115 113

Conclusions

The foregoing creates a general picture of the development of the
Orthodox missionary work of the Russian Orthodox Church in the world
and allows us to trace the transformation of the main areas of activity of
missions: from caring for pilgrims and performing diplomatic functions
(during the heyday of the imperial era) to the struggle for the geopolitical
influence of Russian Orthodoxy and the Russian Federation.

Summing up the historical development of the Orthodox missions of the
ROC, it can be stated that during their historical development, the Spiritual
missions of the ROC performed several tasks of both a religious and political
nature, namely: 1) spreading Orthodoxy to other peoples; 2) expansion
of the influence of the Russian state; 3) performance of direct diplomatic
functions (protection of Russian citizens, representation of Russia’s
interests, intelligence, etc.). Thus, spiritual missions played a certain,
and sometimes very noticeable role in the development of international
relations between the Russian Empire and the Russian Orthodox Church.

In the modern world, the ROC has been noted for its active involvement
in missionary activity, which has set itself the goal of spreading the ideas of
the ‘Slavic’ or ‘Russian World’ among the peoples of Asia and Africa. The
countries of Western civilization — the European and American continents,
where the religious and political role of Russian Orthodoxy has acquired
more complex forms and is carried out through foreign diocesan structures
and representations — did not stay away from the missionary activities of
the Russian Orthodox Church (Trygub et al., 2022).

The spiritual values preached through the missionary work of the
Russian Orthodox Church, taking into account its contribution to Russian
statehood and culture, are gradually becoming the basis for popularizing
the Russian national idea, which is becoming the main civilizational vector
of the foreign policy of the Russian Federation.

The Russian Orthodox Church has a fairly strong influence on the
formation of the image of the Russian Federation in the eyes of the world
community and to a large extent, due to its Ecclesiastical missions.

One of the options for missionary activity is a political approach (relying
on state power), but it is not the best, because it makes the church dependent
on state policy and hinders the realization of the church’s own interests in
the international arena. Therefore, today the most successful approach to
missionary activity (the use of the local language and the dedication of the
local population) seems to us to be the most successful, leaving room for
implementing certain state goals — social work (especially in ‘hot spots’),
the formation of a positive image of Russia abroad, participation in the
geopolitical projects of the Pan-Slavic World.
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Perspectivas politicas para el desarrollo de la actividad
de inversion e innovacion en Ucrania

Resumen

El articulo esta basado en métodos de conocimiento cientificos generales
y especiales mediante los cuales se revelan las principales tendencias de
inversion en Ucrania y en las principales economias del mundo. Se destaca
los requisitos previos para el desarrollo econémico estable del pais y, al
mismo tiempo, se investiga los factores de atraccién de inversiones. Se
describen los principales problemas del desarrollo de las actividades de
inversion en el territorio de Ucrania y se dan pautas estratégicas para
la formaci6on de un clima de inversion positivo. Como resultado de la
investigacion, se han determinado las perspectivas politicas a corto y largo
plazo para mejorar las actividades de inversiéon e innovacion en tiempos de
guerra y posguerra. Ademas, se consideran las direcciones prioritarias de
las inversiones de capital extranjero, que incluyen la industria de defensa,
la energia, las tecnologias de la informacion, la industria de procesamiento,
la actividad financiera y el comercio. Se concluy6 que la estimulacion de las
actividades intelectuales y de inversion en Ucrania requiere la introduccion
de un sistema fiscal eficaz, la promocion de la cooperaciéon internacional,
la mejora de la legislacion y la provision de una proteccion adecuada de los
derechos de propiedad intelectual.

Palabras clave: inversiones estratégicas; actividades de inversion;
innovaciones; capital humano; capital intelectual.

Introduction

The most important source of economic growth of any country is
investment, the economic nature of which is determined by the laws of the
process of extended reproduction. It consists in using an additional share
of the social product, national income, to increase the number and quality
of elements of the productive forces of society. Lack of investment slows
down economic growth, which leads to crises, a decrease in the production
of goods and services, a decrease in employment, inflation, etc. (Lazorenko,
2017).

In modern economic conditions, the efficiency of the investment
process is the key basis for the successful functioning of the state economy
and individual enterprises. Among the key factors that inhibit the inflow
of investments, scientists single out corruption, currency instability and
stalling of reforms, an inefficient judicial system (impossibility to protect
property rights or fairly resolve a business dispute), the issue of land
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allocation and value added tax reimbursement, as well as overcoming
technical trade barriers and passing customs procedures (Kushnir, 2020).

This issue is especially relevant for modern Ukraine, which in the last
few years has faced a number of problems that have significantly affected
its economic system. The war on the territory of Ukraine, the annexation
of its separate territories, the instability of the economic and political
system caused the process of reducing the inflow of foreign investments
into the country and, at the same time, determined the inability to achieve
economic development in all spheres of life at the expense of one’s own
financial resources. Under such circumstances, many questions arise: did
investors manage to save their fortunes? How many of them are currently
motivated to invest in business in Ukraine? What priority investment areas
should be chosen?

Also, one of the main problems in the development of the vast majority
of industries is the lack of capital, so improving investment attractiveness
and establishing a stable investment process in the country are of great
importance. In the conditions of the innovative economy, investments in
the human capital of the enterprise are made with the aim of increasing
the pace of innovative development and obtaining, on this basis, a positive
socio-economic effect in the current and future periods (Slastyanikova,
2020).

Innovations and intellectual capital are key factors in the modernization
of the economy and further economic growth, which is indirectly confirmed
by the research of Miyamoto and Hulten (Miyamoto, 2008; Hulten, 2013).
Based on the analysis of statistical information from many countries,
including developing ones, they testify that investment in intellectual
capital and innovation is an important source of economic growth and is
positively correlated with gross domestic product per head.

Socio-economic transformations taking place in Ukraine require proven
technologies of management and capital building. The accumulation and
application of innovative knowledge has become crucial as an intellectual
factor in the formation of a new type of production. Under such conditions,
intellectual capital appears not only as a means of increasing general capital,
but also as, in principle, an adequate reflection of reality and determination
of priority directions for the transformation of the national economy
(Ostropolska et al., 2020).

Taking into account the global difficulties, at the stage of formation of
a developed market economy in Ukraine, the solution of problems related
to the introduction of innovations in all spheres of social life in the war
and post-war period is becoming more and more urgent. After all, due to
objective circumstances, the economy of Ukraine lags behind the world
level, and the development and implementation of innovations requires the
use of a comprehensive approach and taking into account defense costs.
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Thus, the relevance of the research topic is determined by the importance
and complexity of investing in innovative projects, human and intellectual
capital, the specifics of the functioning of the Ukrainian economy in
wartime conditions, and the insufficiency of the treatment of certain issues
in scientific and special literature.

1. Methodology of the study

The theoretical and methodological basis of the article is the scientific
works of domestic and foreign scientists on economic theory, investment
theory, human and intellectual capital.

Thefollowing methods of research of economic phenomena and processes
were used to solve the problems: dialectical and abstract-logical method of
cognition - when summarizing theoretical and methodological aspects of
investment innovation activity in Ukraine and other leading countries of the
world, as well as when forming conclusions; monographic method - when
studying the experience of regions and countries in the growth of innovative
and intellectual investments to ensure the quality of life; analytical grouping
method - when grouping the countries of the world according to the level of
investment and innovation activity and the development of human capital,;
the method of building an econometric model and the method of scenario
modeling - when evaluating and developing directions for the development
of investment and innovation activities.

The information base of the study consists of official analytical and
statistical materials and publications of the World Property Organization
WIPO, results of scientific, scientific and technical, innovative activities,
technology transfer, as well as data of the State Statistics Service of Ukraine,
monographs and periodical literature, analytical materials of national and
foreign research institutes institutes and centers.

2. Analysis of recent research

Paying tribute to the scientific development in the direction of researching
investment activity at the macro and national levels, it is necessary to state
that scientific works have not finally resolved the issue of substantiating
the integral direction of the formation of state policy in the sphere of
investment in innovation and human capital under conditions when the
main efforts of the state are aimed at restraining foreign aggression, which
not only significantly complicates the adequate modernization of the
national economy, but also calls into question the existence of many state
formations.
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Under such conditions, thereis a real threat of losing not only resources to
ensure overall economic development, but also the paradigmatic principles
of regeneration of effective social existence and stable functioning of the
economic system (Ostropolska et al., 2020).

In view of this, the purpose of the work is to research the world’s leading
investment-innovative economies and to develop, based on this, prospects
for attracting investments to the economy of Ukraine in the war and post-
war period.

3. Results and discussion
3.1. General characteristics of investment innovation activity

Investments play a key role in the maintenance and growth of the state’s
economic potential, acting as a guarantor of its sustainable economic
development. Without them, it is impossible to implement the tasks
set at the enterprise, to carry out modernization, which will increase the
technological level of both the enterprise and the industry as a whole, will
provide an opportunity to increase the gross national product, increase the
level of competitiveness in the foreign market, as well as the implementation
of social programs and high wages for employees.

According to the Law of Ukraine «On Investment Activities»:
«investments are all types of property and intellectual values that are
invested in objects of entrepreneurial and other types of activity, as a result
of which profit (income) is created and/or social and environmental effects
are achieved» (On Investment Activity, 1991).

Investments are necessary to ensure the effective functioning and
development of the enterprise. They perform a number of functions:
ensuring the growth of the market value of the enterprise; a tool for the
implementation of innovation policy; source of formation of production and
resource potential; asset structure optimization mechanism; formation of
long-term capital structure; a mechanism for ensuring simple and extended
reproduction of fixed assets and intangible assets.

From the standpoint of reforming the economy, increased investment
activity is the basis for obtaining an economic effect. Without an increase in
the rate of investment growth, an increase in the share of investments in the
gross domestic product, it is impossible to overcome the gap in the growth
of the gross domestic product and industry, low profitability of production,
low wages of employees (Horyachova, 2020).

Thus, investments can be characterized as a reflection of relations,
which is associated with the early investment of financial, property and
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intellectual values invested in the objects of the enterprise, in fixed assets
and scientific and technical development of the enterprise, obtaining in the
future economic effect and net income

Certain authors, defining the term «investments», believe that they exist
only in monetary form. But capital investment can also be made in any
property form or in the form of non-property assets; totality of technical,
technological, commercial and other knowledge; production experience;
the right to use land, water, resources, buildings, as well as other property
rights (Mayorova, 2009).

Innovation means newly created (applied) and (or) improved competitive
technologies, products or services, as well as organizational and technical
solutions of a production, administrative, commercial or other nature,
which significantly improve the structure and quality of production and
(or) the social sphere; these are real processes of creating new knowledge,
systems and means of production, technologies and their implementation
in the sphere of economy or public administration, trade or international
relations (Guk et al., 2022).

The relevance of investing in innovative activity lies in the fact that in
Ukraine the investment process is mostly considered separately from the
innovation process, and in order to make positive changes, it is necessary
to determine the main problems and prospects for the development of the
investment and innovation market itself.

The significant impact of the state innovation policy on the innovation
sustainability of the country was emphasized by Freeman, who understood
the national innovation system to be a network of public and private
institutions, thanks to their cooperation, new technologies are initiated,
imported, modified and disseminated (Freeman, 1987). Therefore, effective
innovation investment involves the synergy of the state and private
resource base with the aim of forming a full-fledged infrastructure, avoiding
discrimination, encouraging partnerships at various levels of the innovation
and business ecosystem, implementing the concept of sustainable economic
development for the sake of a high quality of life.

The development of the innovation and investment system in the
conditions of a market economy is an objective and practically unceasing
phenomenon that requires regulatory organizational and economic
mechanisms and levers that will allow to effectively influence the dynamics
and structure of changes in the economic system, since investments have a
powerful transforming effect on the national economy. Thanks to a correctly
formed innovation and investment policy, it is possible to create such a
structure of the national economic complex that would ensure the most
efficient use of available resources and prerequisites for the sustainable
development of the country.
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3.2. Leading global practices of investment innovation activity

The development of the world economy is characterized by the
acceleration of the innovation process, the growth of labor productivity,
and the intensification of competition on the world market. Under such
conditions, an important indicator that characterizes the external influence
of factors and affects innovation activity is the indicator of costs for
innovation activity, since it characterizes not only the use of production
potential, but also the presence of demand for competitive products to
improve the economic status of the enterprise and the country.

As the experience of developed countries shows, the main factor in
the development of innovations is a stable political environment, socio-
economic, informational, technical condition and other factors, in particular,
the use of labor resources that are able to perform both intellectual and
physical work as efficiently as possible.

To assess the state of innovative activity in the world and the spread
of progressive practices and models, the World Intellectual Property
Organization (WIPO) annually compiles a ranking of countries — the
Global Innovation Index, which is formed by 2 groups and 7 subgroups of
indicators, 82 variables (Global Innovation Index, 2021).

Since 2011, Switzerland has remained the leader in innovative activity.
The 20 leading countries in terms of innovation include 5 Asian countries
- the Republic of Korea (5th place), Singapore (8th place), the People’s
Republic of China (12th place), Japan (13th place), Hong Kong (14th place).
In 2021, the record number of Hague system applications was recorded by
Asia with 22% of the total number of applications, while Europe’s share
is more than 70%. The most active users are applicants from Switzerland,
Germany, the United States of America (hereinafter — the USA, the Republic
of Korea, the Netherlands, Japan, France, Great Britain and Turkey (World
Investment Report, 2021).

General statistics for 132 countries ranked by the Global Innovation
Index (Global Innovation Index, 2021) prove a direct relationship between
the level of economic development and innovation. But the issue is not only
the availability of resources, but also the quality of resources. And since
innovations are primarily intellectual capital, we can state the exceptional
importance for every country of building an effective education system and
ensuring equal access to it for all social groups.

The countries of North America and the USA are among the leaders
among the regions of the world in innovative activity and the production
of high-tech products. Due to the large scale of the US market, businesses
have the opportunity to mass sell their products. After the emergence of
competition in this direction from Japan and Germany in the 1970s and
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1980s, the leadership of these countries began to pay more attention
to the development of innovative activities, as well as to increasing the
competitiveness of products produced in the country.

Thus, in 1980, the USA financed 60% of inventions and had 28,000
patents, of which only 4% were implemented at enterprises. Almost 33%
of the state budget is allocated for the salaries of scientists engaged in
development. 90% of financing for innovative activities is carried out by
large companies at their own expense (World Investment Report 2021).

In the US, innovation investment volumes are closely related to the
country’s budget and large industrial enterprises in the agricultural sector,
nanotechnology, materials science, and medicine. Representatives of large
industrial enterprises are interested in receiving long-term innovative
projects financed by state budget funds. The main areas of development
of innovative activity in this country in recent years are: “industry of
medicine, transport industry, infrastructure development, energy-efficient
technologies, technologies in education, space research, development in
the field of computer technology” (Horyachova, 2020: 101).

Innovative activity in the USA is mostly created at the expense of
enterprises. At the same time, the country has a stable legislative framework
for the protection of intellectual property objects, obtaining preferential
loans, and the economic interest of enterprises. Considerable attention is
paid to the support of scientific and technical knowledge, as well as scientific
research laboratories and universities that are engaged in research work
and have a connection with industrial enterprises.

Itis worth noting that the innovative activity of the USA occupied the first
place in the world for some time and despite the fact that the submission
of applications for the object of industrial property has decreased in the
country, the quality of innovative products is more qualitative than the
products of China and most countries of the European Union.

China scores highly in the global innovation index for the number of
trademarks, patents and industrial designs, but lags behind other countries
in areas such as human capital and higher education. China is the leading
country in the world in submitting applications for industrial property
objects and spending on innovative activities. The number of applications
submitted for the period from 1985 to 2021 is about 22 million applications
for: inventions — 36%, utility model — 37%, industrial design — 27% (World
Investment Report, 2021).

The most developed innovative industries in this country are: electronic
and information technologies, biotechnology, technologies of new medical
preparations, aerospace technologies, nuclear technologies, marine
industry, new materials and technologies and their implementation,
energy-saving technologies, environmental protection, agricultural
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technologies. The most famous in China are the following technology parks:
«Zhongguancun» technology park in Beijing; open technology zones in
Guangzhou and Nanjing; high-tech parks «Zhangjiang» in Shanghai and
Tianjin.

During the period from 2010 to 2021, there was an increase in all types of
industrial property objects in the PRC. The largest number of applications
were submitted for trademarks, inventions and industrial designs, which
indicates that innovative products of the PRC are in demand on the world
market. At the same time, the growth of industrial production decreased
somewhat (World Intellectual Property Organization WIPO). In general, as
evidenced by our analysis, innovative activity in China is developing every
year.

Great Britain is increasing its innovative potential in the field of
financial technologies, and is currently one of the world leaders in this area.
There are 2,500 fintech firms operating in the country, which currently
focus on managing investments in the technology space. Today, the focus
is shifting from financing servers and physical assets to cloud capabilities
and data usage. Leading investment managers allocate about 50% of the
budget to these most important strategic priorities, and the automation
and robotization of business operations are among the strategic priorities,
which is due to the need to constantly increase margins and the need for
companies to meet the requirements of regulatory documents (Guk et al.,
2022).

The specified areas of innovation are among the most expensive.
Investment managers are paying more attention to investing in fintech
companies: in 2021, a record number of financing rounds with a total
amount of $4.5 billion, in which investment companies participated, was
recorded. And some medium and large investment managers are expanding
their activities and providing services to other smaller fund managers. The
collaboration model helps not only to increase profits, but also to retain
customers due to a more customized set of services (Painter, 2022).

High rates of scientific and technical progress require simultaneous
transformations in education, mastering of digital technologies and
constant updating of knowledge. Therefore, the issue of improving the
quality of education is one of the priorities in Germany as well. And since
innovative development is determined by a complex of factors, increasing
the efficiency of innovative activity requires consistency of strategies and
coordination of actions of the relevant line ministries, a clear numerical
expression of target benchmarks, etc.

Previously, the leading direction of investment in Norway was the
development of the oil industry. Currently, the country is implementing a
diversification model and is refocusing on the development of biotechnology
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and agriculture as new promising directions. But at the same time, Norway
felt a shortage of specialists and knowledge in these areas of activity.

The standard in today’s conditions is the experience of investment
innovation activity of the leader of the global innovation index rating -
Switzerland. A significant factor in the country’s leadership in innovation is
the large amount of financing for innovation. It is one of the countries with
the highest R&D expenditures relative to their gross domestic product. The
private sector accounts for more than two-thirds of Swiss spending on such
works, currently accounting for more than 3% of gross domestic product, or
about 22 billion Swiss francs. The state’s participation in funding research
depends mainly on the proactive work of researchers, the principle of
competition and international cooperation. State institutions at various
levels invest in research. Projects for funding are selected on a competitive
basis (Research and Innovation in Switzerland, 2021).

Switzerland is active in various areas to create a favorable innovation
and investment climate. The priority tasks of the state policy of
innovative development include ensuring: the quality of education at all
levels; accessibility of their state institutions; reliable political and legal
environment.

In Switzerland, at the legislative level (Our activities and objectives.
Division of Business and Economic Development, 2022), the support of
the Confederation of Innovation Infrastructure, namely: the Swiss National
Science Foundation (SNSF) and the Swiss Agency for the Promotion of
Innovation (Innosuisse), 30 research institutions of national importance, is
established , the Swiss Academy of Arts and Sciences, the institution « ETH»
environment. The country also participates in numerous international
research organizations and research programs, such as CERN and multi-
annual framework programs of the European Union, and also promotes
bilateral research cooperation with certain priority countries (Research and
Innovation in Switzerland, 2021).

Fromthe above, we can conclude that the factors of an effective innovative
development model in Switzerland are: sufficient amounts of funding for
innovative activities, strong state support; adherence to the principles of
competition, which allows effective use of state financial resources; creation
of parity conditions for the development of science and research in different
regions.

In general, the leading countries of the world have a balanced resource
potential of innovative activity and the results of innovation, and about 80%
occupy leading positions in five out of seven criteria, namely: according
to the resource potential of innovative activity, it is institutional support;
according to the results of the implementation of innovations, this is the
development of technologies and the economy; results of creative activity;
human capital and research; business development.
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The analysis of the state of the global investment market made it
possible to identify the following trends: 1) annual increase in costs
for innovative activities (primarily Switzerland, the Republic of Korea,
the USA, other countries of Asia and the European Union); 2) close
cooperation of universities and research organizations with business
and enterprises brings significant income to the economy of the leading
countries of the world, which creates the basis for the implementation of
innovative developments and their commercialization; 3) in general, the
quality of innovative developments of the USA is higher than the quality of
innovative developments of most EU countries and Asian countries; 4) for
several years in a row, Switzerland has taken the first place among the EU
countries as a country with high innovative development (it is this model of
investment activity that can become a benchmark for Ukraine).

3.3. Ukrainian prospects of investment and innovation activity

It is difficult to overestimate the role of the state in the formation of
an effective national innovation system. In view of the purpose of our
research, as well as taking into account the questions that were revealed in
the previous sections of the scientific article, we consider it appropriate to
consider the priority directions of foreign capital investments in Ukraine.

One of the key means of ensuring economic growth and progressive
development of Ukraine is foreign investment. According to the analysis
of past years, the most priority industries in Ukraine were: processing
industry (25%), financial activity (15%), trade (10%) and other directions
of foreign capital investments (27%). The lowest priorities include:
electricity production and distribution (1%), agriculture (2%), extractive
industry (3%), transport (4%) and construction (5%) (Huk et al., 2021, p.
17). However, the war in Ukraine forced a reassessment of the attitude to
investment. Some tools proved to be reliable, some were underestimated,
and some did not work at all.

It is necessary to single out the conceptual problems of the development
of investment and innovation activity in the economy of Ukraine: the
imperfection of the legislation regarding the development of innovation
activity; indeterminacy of priorities for the development of basic
sectors of the economy and lack of favorable conditions for attracting
investments in order to ensure the development of high-tech production;
underdevelopment of innovation infrastructure (innovation centers,
innovation business incubators, technopolises, technology parks, science
parks, technology transfer centers and industrial clusters); low rates of
introduction of high technologies; high energy intensity of the domestic gross
product; insufficient volume of savings of the population, funds of business
entities and the state for investment in order to implement investment and
innovation projects; the uncertainty of the legal instrument for attracting
non-state investments for the purpose of economic development.



CUESTIONES POLITICAS

Vol. 41 N° 76 (2023): 116-135 127

In particular the mechanism for ensuring the development of public-
private partnerships; depreciation of fixed assets; non-compliance by
business entities with the requirements of legislation regarding the
registration of objects of intellectual property rights and the absence of a
mechanism to encourage the introduction of such objects into commercial
circulation; imperfection of the mechanism of commercialization of the
results of scientific research and development; a small number of domestic
manufacturers of high-tech products participating in the international
exchange of technologies; insufficient state support for the introduction
of innovations to ensure the development of small and medium-sized
enterprises.

Among the reasons for the unfavorable investment climate in Ukraine
and, therefore, the restraint of economic development, numerous domestic
and foreign studies note the instability of Ukrainian legislation, excessive
regulation of most markets, insufficiently developed market infrastructure,
including the stock market, strong tax pressure, bureaucracy and
government corruption.

As rightly noted in the scientific literature, transformational processes
that take place in the national economy and affect changes in the investment
system are caused by improper organization and institutional support
of the investment process (Guk et al., 2021). For example, one of the
biggest problems in Ukraine regarding the introduction of innovations in
the industrial sector is: low level of development of clusters; insufficient
procurement of technological equipment by enterprises due to lack of
financing; low level of foreign investment attraction and technology
transfer.

Analyzing the investment and innovation activity of Ukraine, it should be
emphasized that despite the availability of stable resources, in recent years,
trends towards the country’s loss of human capital have been observed.
In the conditions of war, and this is not surprising, insufficient funds are
allocated for the development of innovations in Ukraine. Real reforms in the
field of higher education are necessary, on which human capital depends on
the further development and implementation of intellectual investments.

Tax policy has a significant influence on the stimulation of investment
activity, however, due to the high tax burden and significant differentiation
of taxes by type of activity, financial resources are washed out of industry
in favor of the financial and trade spheres, which leads to a decrease in
industrial potential, i.e. technologically complex and knowledge-intensive
industries lose their financial resources, which cannot contribute to
investment in innovation and modernization of the economy (Mytyai and
Slatvinsky, 2014).
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Therefore, it is necessary to revise and introduce schemes for tax
incentives for innovative activities, to conduct a favorable state policy for
venture financing; provide tax benefits only to those investors who finance
projects that correspond to the priority directions and strategy of innovative
development of the state (Tymoshenko et al., 2022).

Investment attraction is also influenced by regulatory and legal
regulation of investment activity and its institutional support. Despite the
fact that the regulatory and legal framework in Ukraine is quite developed,
at the same time, its multi-level and complexity makes its implementation
quite difficult, therefore, accordingly, it needs to be simplified.

Under the existing socio-political and economic situation in Ukraine, in
order to stimulate investment in modernization on an innovative basis in
the short-term, it is necessary first of all to radically improve the investment
climate, as well as to increase the efficiency of the functioning of state
institutions, provided: the formation of legal foundations, the reduction
of investment risks based on the improvement of the functioning of the
judiciary systems and improving the quality of guarantees for the protection
of investors’ rights; implementation of a set of measures in which all
participants in the investment process will participate on an equal basis —
both the state and enterprises; reorientation of the financial and monetary
systems in accordance with modern requirements for the needs of updating
industrial production and modernization of the economy, in particular,
promoting the reduction of interest rates to a level corresponding to the
efficiency of capital investments in fixed assets.

In the long term, it is necessary to take into account the development
model of countries (first of all, the USA, Switzerland, Germany and other
EU countries), which provide for an orientation towards innovation. Since
the use of innovations is related to ensuring flexibility in the conditions
of the market environment, it is necessary to create conditions for doing
business. It should be understood that strict regulation of the economy
negatively affects investment in innovation and modernization. Thus, we see
the feasibility of simplifying the administrative regulation of the economy
and creating conditions for the interest of enterprises in innovation and
modernization, which will stimulate investment.

Undoubtedly, each country has its own model of innovative development
and its “blind” copyingis impractical for Ukraine with its own characteristics,
however, common for any country is the achievement of the effect of
building effective interaction at various levels for the purpose of progressive
development and improving the quality of life. At the state level, direct and
indirect measures to stimulate innovative activity should be developed,
a favorable investment climate should be created; at the level of private
business, investments in the production of innovations and technology
transfer should be implemented; at the level of other participants of the
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ecosystem, the formation and development of innovative infrastructure
should be ensured.

In July 2022, at a conference in Lugano, Ukraine presented a powerful
and comprehensive plan for the recovery of the country. The implementation
of this strategy is designed for 10 years and it received favorable evaluations
and support from international partners. Ukraine sets itself an ambitious,
but quite realistic goal: by 2032, to make the leap from a transitional
(transit) economy to a developing economy.

In order to attract foreign investors to the Ukrainian economy, a unique
electronic platform Advantage Ukraine has already been created, which
collects more than 500 investment projects and opportunities in 10 sectors
of the economy. Each potential investor, after registering on the platform,
will receive comprehensive information about investment opportunities,
specific projects and the benefits that he will have from investing in the
economy of Ukraine (Koznova, 2022).

It should be pointed out that the Government of Ukraine is doing a lot of
work to improve the conditions for doing business and unlocking obstacles
to business development. Current deregulation in wartime conditions
makes it possible to optimistically assess the prospects for the recovery of
entrepreneurial activity under the conditions of a favorable course of the
wartime situation. An example is the relocation of enterprises, because the
recovery of the Ukrainian economy largely depends on the activation of
Ukrainian business.

Thus, from the start of the relocation program until August 3, 2022,
almost 700 enterprises moved to safe regions as part of the relocation
program, and 692 companies moved to safe regions, of which 484 started
working. Among the relocated enterprises that have already resumed
their activities, the largest share is the companies of wholesale and retail
trade, repair of motor vehicles and motorcycles (39% of the total number),
processing industry (33%), information and telecommunications (6%),
professional, scientific and technical activities (5%) (projects (Overview of
business support tools during the martial law in Ukraine, 2022).

At the same time, it is expedient to create a separate plan of measures
to increase lending to small and medium-sized enterprises on terms
acceptable to business. To this end, it is necessary to speed up the unblocking
of obstacles to the functioning of programs and financial mechanisms
introduced by the state, as well as the attraction of funds from microfinance
organizations and donor countries for the implementation of important
socially significant projects (Overview of business support tools during
martial law in Ukraine, 2022).

Also, the war against Ukraine and the possibility of an energy crisis
accelerated the development of «green» initiatives. It is important for



Taliat Bielialov, Iryna Shtuler, Dina Tereshchenko, Nataliia Horiachova y Lesia Pashniuk
130 Prospects for the development of investment and innovation activity in Ukraine

investors to consider this fact when forming and adjusting their long-term
investment strategies. There are many companies that are structurally
important to the green market. These are both producers of green energy
(wind, solar) and companies that supply raw materials (rare earth metals,
components for technological solutions, etc.).

Quickly restoring the power system after damage is a difficult task, so
the issue of attracting technical and grant assistance for the restoration of
the power system is very important. The Government of Ukraine in general,
and the Ministry of Energy in particular, are working hard to attract funds
and resources from international partners so that energy workers have
everything they need to eliminate the results of shelling. For example, it
was recently announced that the European Investment Bank had provided
EUR 550 million for the restoration of energy infrastructure. Separate
purchases are made by USAID at the expense of international donors
within the framework of programs implemented by the Ministry of Energy
(Bondarchuk, 2022).

The results of an online survey of 430 private investors from all regions
of Ukraine regarding investment initiatives are interesting. Thus, 40% of
respondents intend to continue to spend free funds to help the country,
the military, and volunteer initiatives during the war. This high indicator
is quite expected and understandable, because the help of the army and
volunteering is the main «investment» in the future of Ukraine, without
which all other projects are unlikely to be successful. A third, or 33% of
respondents believe that investments in the domestic economy can become
one of the tools that will help avoid devaluation risks. So, we have another
confirmation of quite serious intentions of a retail investor — to support the
country in the most difficult times (Karpilovskyi, 2022).

In addition, according to the results of the survey, the most promising
industries for the retail investor were those related to basic human needs,
which is quite similar to Maslow’s pyramid. Agriculture and construction
received 56% and 50% of responses, respectively. Next come infrastructure
(transport, warehouses, post) and processing - 41% and 40% (Karpilovskyi,
2022). According to some analysts, after the war, Ukraine will need
businesses in the following areas: logistics (creating rail connections with
European capitals); processing of agricultural products; construction;
services; Light industry; creation of new technologies (in particular, in
combination with the defense industry); a new system of education and
training of specialists; development of energy efficiency (Business and
investment in the conditions of war: how Ukrainian entrepreneurs are
looking for new opportunities for development). Considering the state of
war in which Ukraine is today, we believe that in the near future we should
expect the emergence of startups in Ukraine in such areas as defense, cyber
security, green energy, medicine and construction. And here, without a
doubt, state support will be needed.
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We share the point of view of scientists, that in view of the importance
of the prospective development of the domestic production of weapons
and military equipment in order to ensure the territorial integrity and
independence of Ukraine, to minimize threats to national security, venture
capital, under the condition of state support and the appropriate defense
industry policy, can become a locomotive for the innovative development
of the defense industry, which will give an impetus to the active shift of
the innovative «center of gravity» to civilian sectors of the economy, while
ensuring the rapid development of high-tech projects (Tymoshenko et al.,
2022).

There is no doubt that the effective post-war recovery of the country is
possible only if appropriate state policy is implemented, including a liberal
innovative economy (creating conditions for fair business competition
and cooperation, attracting investments and forming a high level of trust
in the state; developing human potential; stimulating the development
of innovations and modernization (including digitization) of the
economy, barrier-free movement of capital and anticipatory development
(recognition) of virtual assets, etc. (Dligach, 2022).

Finally, we note that in the conditions of war in which Ukraine found
itself, the development of a full-fledged innovative infrastructure in all
regions will be facilitated by: paying significant attention to the factor
necessary for innovative development — quality education; encouragement
of international cooperation, which will contribute to effective export-
import of innovations, attracting additional funding from the European
Union to improve the quality and effectiveness of innovative activities.

We share the point of view of scientists, that in view of the importance
of the prospective development of the domestic production of weapons
and military equipment in order to ensure the territorial integrity and
independence of Ukraine, to minimize threats to national security, venture
capital, under the condition of state support and the appropriate defense
industry policy, can become a locomotive for the innovative development
of the defense industry, which will give an impetus to the active shift of
the innovative «center of gravity» to civilian sectors of the economy, while
ensuring the rapid development of high-tech projects (Tymoshenko et al.,
2022).

There is no doubt that the effective post-war recovery of the country is
possible only if appropriate state policy is implemented, including a liberal
innovative economy (creating conditions for fair business competition
and cooperation, attracting investments and forming a high level of trust
in the state; developing human potential; stimulating the development
of innovations and modernization (including digitization) of the
economy, barrier-free movement of capital and anticipatory development
(recognition) of virtual assets, etc. (Dligach, 2022).
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Finally, we note that in the conditions of war in which Ukraine found
itself, the development of a full-fledged innovative infrastructure in all
regions will be facilitated by: paying significant attention to the factor
necessary for innovative development - quality education; encouragement
of international cooperation, which will contribute to effective export-
import of innovations, attracting additional funding from the European
Union to improve the quality and effectiveness of innovative activities.

Conclusions

For the modernization of the economy, innovation and intellectual
capital play a key role, the use of which has led to the prosperity of the
world’s leading economies. The current situation in the economy of Ukraine,
caused in particular by the military actions, does not allow us to carry out
an effective policy to stimulate investment in modernization and ensure the
stable development of the country’s economy.

In this regard, in the short term, the stimulation of investment in
innovation should be based on the radical improvement of the investment
climate, the formation of legal frameworks for the reduction of investment
risks, the increase in the efficiency of the functioning of state institutions,
the reorientation of the financial and monetary systems in order to stabilize
investment processes.

The long-term perspective of improving investment and innovation
activities consists in the introduction of simultaneous changes in state policy
and approaches to the activities of business entities. In the state policy,
emphasis should be placed on creating a favorable economic environment,
educational policy oriented to the requirements of the time, and the
application of economic approaches to stimulate investment in innovation
while carrying out structural restructuring of the country’s economy.

Stimulation of intellectual investment activity in Ukraine requires the
introduction of an effective taxation system, improvement of legislation in
the field of investment and provision of proper protection of intellectual
property rights. The country should become a direct leader of investment
and innovation development, a customer and organizer of research and
development in the most modern directions of scientific and technical
progress, as well as promote their implementation in all spheres of economic
activity.

The most attractive form of investment in Ukraine today are priority
sectors for foreign investment, such as: defense industry, energy, financial
activity, information technology and trade. It is expedient to improve the
country’s investment attractiveness through the direct participation of the
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state in guaranteeing the protection and safety of the investor’s capital
investments, the formation of the necessary legislative framework in the
field of innovation and investment processes, the construction of an effective
investment strategy, and the harmonization of domestic legislation with the
standards of the European Union.
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Enfoques juridicos para la regulaciéon de los procesos
migratorios en la Uni6on Europea

Resumen

Mediante una metodologia interpretativa, el articulo examina los
enfoques de la regulacién de los procesos migratorios a la luz del creciente
flujo de inmigrantes hacia la Unién Europea UE. En este contexto, se
consideran dos direcciones principales de regulacion de los procesos
migratorios: la regulacion legal y las medidas de integracion. Todo permite
concluir que, laregulacién juridica internacional de los procesos migratorios
en la UE se basa en declaraciones, convenios, pactos y protocolos adoptados
y ratificados, los cuales forman una base juridica internacional general para
la regulacion y gestion de los procesos migratorios a nivel interestatal. En
consecuencia, el analisis de la legislacion migratoria y de la legislacion
en frontera estatal permite distinguir tres tipos de documentos segtin su
contenido, que se relacionan con la lucha contra la migracién irregular:
a) los actos juridicos reglamentarios, determinan el modelo de entrada y
permanencia legal de un migrante el territorio del pais; b) las normas de
aplicacion de la ley establecen responsabilidades y regulan la aplicaciéon de
otras medidas coercitivas en caso de violacién de las normas migratorias, y;
¢) los documentos de contenido organizacional determinan la competencia
de las autoridades involucradas en el proceso de lucha contra la inmigracion
ilegal.

Palabras clave: procesos migratorios; migracion ilegal; politica
migratoria; migrantes en Europa; inmigraciéon e
integracion.

Introduction

Activation of migration processes is one of the main trends of modern
world development. It is first of all due to the unevenness of the economic
growth of different countries in terms of globalization, the diversity of inter-
ethnic, social, international conflicts, and the peculiarities of demographic
processes in the regions. Mass migration posed two problems to society: the
integration of migrants into the host society and the permissible limits of its
change under the influence of mass migrations.
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The process of globalization, which reached large scales in the 21st
century, opened up new problems for the modern world community. To
date, one of the loudest challenges in Europe has become the problem of
migration. Migrants seeking a better life, needing help, looking for work
show interest in the economy of more developed countries. The specified
migration processes endanger the state policy of the European Union, they
can cause the destruction of the unity of states and national identity.

Such large-scale migration flows necessarily affect the political, economic
and demographic processes in European countries by a sharp increase in
the non-native population, a possible increase in rebellions and quarrels
between migrants and demographic residents, a decline in the economy of
states in connection with the needs of migrants, often those who have no
work and rely on social benefits from the host state.

Any migration processes, in one way or another, affect the dynamics
of the population in different countries and regions. Upon resettlement,
migrants bring significant changes to the social life of the country. In the
modern world, migration plays a major role in the political, economic and
social life of a country. Thus, given the importance of this phenomenon,
according to research data, the crisis began in 2013, when the migration
of Syrian and Lebanese refugees began. Despite the fact that the acuteness
of the crisis has been removed in recent years, the problem itself does not
cease to bother the European world.

As a result of the extensive policy of the European Union, which does
not take strict measures to regulate migration processes, referring to the
natural human rights of movement and security, the flow of migrants in
Europe, despite the crisis, continues.

The peak of the crisis was in 2015 and 2016, when more than one million
people applied for asylum, and the total number of migrants was almost
four million people.

The magnitude of migration flows turned migration into one of the
global problems of humanity and forced the whole world to think about it as
a crisis phenomenon. Migrants have a huge impact on various aspects of life
in the countries they move to. Thus, for example, international migration
has become an important factor in population growth and reproduction in
many countries with a low birth rate.

A large influx of migrants is accompanied by many negative
consequences. The flow of migrants, sometimes dominated by refugees,
falls on host countries, causing dissatisfaction among the indigenous
population. Besides, a number of problems arise as a result of the clash
of cultures - migrants are often subjected to discrimination and mortal
danger, besides, the issues of integration of international migrants into the
host community are aggravated.
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States have always taken measures to regulate migration policy. But in
terms of the current migration crisis in European countries, new measures
are needed. Recently, border control has been strengthened in many
countries, barrier walls and fences are being erected, refugee camps are
being destroyed, and army units are being involved, which, however, does
not currently bring striking positive results. The ambiguity of the measures
adopted in relation to migrants and the regulation of migration flows
indicates that European countries are not ready to deal with this problem
at the moment.

In view of the above, the relevance of scientific research is determined
by the importance of assessing and forecasting the impact of large-scale
population movements on the political and social system of the European
Union, the impact on the course of modern international relations and the
system of ways to overcome the phenomenon of the migration crisis in the
EU.

1. Legal regulation of the EU migration policy: current state

Real guarantees of the declared freedom of movement of EU citizens
is the primary task of its migration policy (Zolka et al., 2021). The right
to work, study, and live in other countries provides significant benefits to
both member countries and their citizens, ranging from ensuring greater
efficiency of the labor market to expanding educational opportunities and
deepening cultural exchanges.

Since the 1960s, the EU has adopted a number of documents designed
to promote the internal European mobility of citizens. In 2004, two
regulations and nine directives on the procedure for entry and stay of
citizens of EU member states were combined into one legislative act, which
was supposed to simplify the use of these procedures both for individuals
and for authorities. It regulates the conditions under which EU citizens
and their family members can move freely and reside within the territory
of member states, resettle for permanent residence, and also establishes
restrictions on the exercise of this right for reasons of public health and
safety (Malinovska, 2018).

To enter the territory of any EU country, an EU citizen must have only
an identity document. This is enough for a short-term stay of up to three
months. Family members of EU citizens who are third-country nationals
enjoy the same rights as the EU citizen with whom they move around
Europe.

A longer stay in another EU country is allowed if certain conditions
are met. A citizen must either be economically active (employed or self-
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employed), or have sufficient financial resources, health insurance, that
is, prove that he or she will not become an additional burden for the
host country’s social protection system. The same requirement applies to
students and pupils. A citizen who meets the specified conditions can move
together with family members (Koppel and Parkhomchuk, 2004).

EU citizens do not need residence permits. However, member states
may require them to register their stay on their territory no later than
three months after moving. If their family members are citizens of third
countries, they must apply for a residence permit, which is issued for a
period of five years. Moreover, the death of an EU citizen, his departure
to another country, dissolution of marriage or termination of partnership
relations do not necessarily lead to the loss of one’s right to residence by a
member of one’s family - a citizen of a third country. EU citizens acquire the
right to permanent residence in the territory of another member state after
five years of continuous residence, if the authorities of the host country
have not taken a decision on their expulsion.

This right is already granted without any conditions. It is also used by
family members of EU citizens who are citizens of third countries, if they
have been in a family relationship with an EU citizen for at least five years.
The right to permanent residence is lost only in case of absence from the
territory of the respective country for two or more years (Peers, 2021).

EU citizens, if they wish, can obtain official confirmation of their
permanent resident status. Their family members, if they are citizens of
third countries, receive a permanent residence permit that is automatically
renewed every ten years. In order to prove that the relevant persons have
really lived in a particular country continuously, any suitable evidence can
be provided.

Persons who have the right of residence, as well as their family members,
enjoy the full range of rights. However, in the first three months, host
countries are not obliged to include them in their social protection systems,
unless they are officially employed. Likewise, member states are not obliged
to provide education assistance (grants, loans) to immigrants from the EU
until they become permanent residents.

EU citizens and their family members may be expelled from the territory
of another country for security reasons. Economic reasons cannot lead to
expulsion. Restrictive measures are applied only in case of a real threat to
the fundamental interests of the country and exclusively on an individual
basis. Before making a decision on expulsion, such circumstances as
the length of residence in the country, the age of the person, the level of
integration and family situation in the host country, and the presence of
ties with the country of origin must be carefully considered. The expulsion
decision can be appealed. A lifetime entry ban is not possible under any
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circumstances. A person who has been expelled can apply for a review of the
relevant decision after three years (Council of the EU, 2008).

The regulation adopted in 2011 is dedicated to clarifying and codifying
the rights of workers who move within the EU and their family members.
It prohibits a special procedure for the employment of citizens of other EU
countries, guarantees equal access to employment, vocational training for
both migrants and their children, equal working conditions and pay, access
to social benefits, participation in trade unions. The only exception to the
principle of equality can be access to jobs in the field of national security,
if the state deems it necessary to fill them only at the expense of its own
citizens. Two documents related to labor mobility were adopted in 2016.

The first concerns the European network of employment services and
provides for the modernization of the electronic job portal, the activation
of the exchange of relevant information between countries. The second
is aimed at promoting mobility by simplifying the requirements for
registration and unifying the documents required for employment.

A number of legal acts of the EU define common approaches to ensuring
legal immigration and guaranteeing the rights of migrants. In particular,
in 2003, a directive was adopted regarding the legal status of citizens of
third countries who have continuously resided in the territory of member
states for a long time (at least five years). Its effect extends to citizens of
third countries who have a stable and regular source of income, health
insurance, do not pose a threat to the security or public order of the country
of residence.

This document provides persons who have a residence permit in one of
the EU countries the right to move and reside in the territory of other EU
states, guarantees basic economic and social rights on a par with citizens,
namely, the right to employment and entrepreneurial activity, education
and vocational training, social protection and basic benefits. In 2010, an
agreement was reached that the rights provided for in this Directive also
apply to beneficiaries of international protection, i.e., refugees from third
countries, if they meet the basic requirements regarding the duration of
residence in the EU (Buromenskyi et al., 2010).

A subsequent directive granted migrants the right to family reunification
and guaranteed the rights of persons arriving as members of their families
(2003). According to it, citizens of third countries who legally reside in the
EU can bring their minor children and spouses to the country of residence.
Host countries can, at their discretion, expand this circle and allow the
immigration of an unmarried partner, adult children and parents if they are
dependents of the migrant. Persons arriving as family members have the
right to employment and professional training on the same basis as other
third-country nationals.
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After five years of residence, they can obtain autonomous legal
status if family ties are maintained. At the same time, the right to family
reunification is not absolute and may be limited in the interests of public
order and state security. A migrant who applies for permission for the
arrival of his relatives must have sufficient income, housing, and health
insurance to support them, he must live in the country for a certain period,
the requirement for the duration of residence, however, cannot exceed two
years. Penalties are also provided for concluding fictitious marriages for the
purpose of obtaining an immigration permit.

In order to simplify bureaucratic procedures in the immigration process,
a Directive on the introduction of a single permit for both employment and
residence of citizens of third countries in the EU, as well as a common list of
rights and freedoms that they can enjoy was adopted in 2011. Such a decision
was aimed at improving the situation of migrants and the possibilities of
their adaptation in host countries. In order to establish Europe as a world
center of education and science, the EU has developed joint legislation
regarding students and scientists from third countries.

In particular, in 2004, common rules were approved for the admission
of foreigners to study in higher and secondary educational institutions, for
paid internships, as volunteers. The conditions for accepting students are
adequate knowledge of the language, availability of financial resources,
medical insurance, etc. Foreigners who have come to study receive a
residence permit for a period of one year, which can be extended. Under
certain conditions (participation in international programs, possession of
a residence permit for at least two years), students have the right to move
around the territory of the EU to continue their studies (Buromenskyi et
al., 2010).

A special Directive of 2005 introduced a simplified procedure for
the immigration of scientists at the invitation of recognized scientific
institutions for a period of more than three months. A scientist who obtains
the right to stay automatically acquires the right to work, that is, they do not
need a separate permit for employment, as well as passing a labor market
test. Scientists enjoy the same rights in terms of working conditions and
social protection as local citizens, they have the right to engage in teaching
activities, to move freely between the countries of the Schengen zone for
a period of up to three months for the purpose of conducting scientific
research.

In 2016, instead of the two Directives mentioned above, one was adopted,
the category of migrants covered by the new legislation was expanded to
include interns, volunteers, schoolchildren, au-pairs (young people from
abroad who look after children while living in families). Opportunities
for student employment have increased — 15 hours a week instead of 10.
After completing studies or a contract for conducting research, graduates
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of educational institutions and scientists have the right to stay in the EU
for nine months in order to find a job or start their own business. Family
members of scientists can join them and look for work in the host country.

Considerableattention of Europeanlegislatorsis devoted totheregulation
of immigration of specialists. In particular, in 2009, the procedure for the
admission of highly qualified migrants from third countries was approved
through the introduction of “blue cards”, that is, a special type of residence
permit. We are talking about people who have a higher or secondary special
education and a salary that is at least one and a half times higher than the
average for the EU country where they work. According to the procedure
agreed at the EU level, they have free access to all member states and can
move to another country after 18 months of stay, but must apply for a new
“blue card” already in that country.

The signing and adoption of the European Convention on the Legal
Status of Migrant Workers in 1977 became a significant event in the field of
regulation of migration and its processes in Europe.

Labor migration law contains several points:

1. creation of valid conditions for approval of an invitation to work in
the countries of the European Union;

2. unimpeded movement in any branches of the EU;

3. implementation of activities by migrant workers on the basis of legal
norms;

have equal rights with the employees of the host country;

5. voluntary deportation from the territory of the EU member state
after the end of the labor activity of the migrant, in accordance with
the principles of the European Union (Aloyo and Cusumano, 2021).

In 2012, 3 600 “blue cards” were issued, and in 2016 - already 19 500. In
2014, a Directive on the admission of seasonal workers from third countries
was approved. They must have a contract, where the working conditions
are prescribed, get appropriate temporary housing. They are guaranteed
the same labor and social rights as local workers, except for unemployment
benefits and family allowances.

Within the permissible time of stay (from five to nine months per year),
seasonal workers have the right to change employers, extend or enter into
a new contract. Member countries can stimulate the circular, i.e., repeated,
migration of seasonal workers by simplifying the procedures for their
admission to their territory. In the same year, a Directive on intra-corporate
transfers was adopted, which simplified the procedures for transferring
foreign employees of multinational companies to their branches located in



Oleg Todoshchak, Andrii Neugodnikov, Liudmyla Valuieva, Olha Tsarenko y Serhii Tsarenko
144 Legal approaches to the regulation of migration processes in the European Union

the EU, which should improve opportunities for innovation and promote
investment.

An important component of the regulation of immigration processes in
the EU is the proper informing of migrants, which should contribute to a
more organized and legal movement of people. In 2011, the EU Immigration
Portal was opened, which functions in English, French, Spanish and
Arabic, contains extensive information on immigration procedures of all
28 member states, contacts with national government bodies and non-
governmental organizations in the field of migration. Such electronic portals
are designed to provide potential migrants with up-to-date information on
entry channels and operate in most member states.

At the same time, despite a significant number of common legal norms,
the volume of economic immigration, as before, is regulated independently
by each EU country, depending on its own needs and capabilities. Although
the mechanisms of immigration are standardized, the issue of admission to
the sovereign territory, as confirmed in the Treaty of Lisbon (2007), which
defined the current foundations of the functioning of the EU, will continue
to remain within the competence of national governments.

Along with ensuring legal immigration in the interests of progressive
economic development, a significant place in the common migration policy
of the EU belongs to the control of immigration processes and the fight
against illegal migration. Practice has shown that it is easiest to develop
standardized approaches precisely in this area, where the common
interests of the member countries are most obvious. As already mentioned,
the Schengen agreements, that is, the abolition of control at the internal
borders of the EU and its transfer to the external border, were incorporated
into EU legislation with the adoption of the Treaty of Amsterdam (1997).

Today, the zone of free movement in Europe, to which not only the
member states of the European Union, but also a number of other states
have joined, covers almost the entire continent. Under these conditions, the
interests of internal security require EU countries to make joint efforts to
protect the external border. The European Border and Coast Guard Agency
(FRONTEX) was founded in 2004 with the main functions of coordination
of joint actions at the external border, personnel training, risk analysis and
forecasting of the migration situation, allocation of resources and assistance
to member countries facing mass arrivals of illegal migrants.

In 2016, the mandate of FRONTEX was expanded. The Agency was
authorized to act also outside the EU. Common rules for control at the
external border are defined by the Schengen Borders Code, approved in
2006 and modernized in 2016. It provides for simplified control when
crossing the external border by citizens of EU member states, as well as
those foreigners who have the right to free movement (family members
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of EU citizens), and, at the same time, increased control over citizens of
third countries. This code is also aimed at deepening the cooperation of law
enforcement structures of the member countries in the interests of common
security, and defines the conditions for the temporary restoration of control
at internal borders (European Parliament and the Council of the EU, 2016).

In 2008, a decision was made to create a Visa Information System
(VIS), which enables member countries to promptly exchange information
regarding Schengen visas. It gradually accumulates data on applications
and issuance of Schengen visas in various regions of the world. The main
purpose of VIS is to check the visa history of third-country nationals, as
well as control whether the visa is being used by the person to whom it was
issued (Yakubovsky, 2015).

The strengthening of control at the external border of the EU was
accompanied by measures to simplify the procedures for its crossing for
law-abiding travelers. This is convincingly demonstrated by initiatives
to introduce a “smart border”. The corresponding package was prepared
by the European Commission in 2016, according to which an automatic
entry/exit control system (Entry/Exit System, EES) was introduced, which
records all entries/exits of citizens of third countries at the external border
of the EU.

The main legislative acts of the EU directly aimed at combating illegal
migration are several Directives. In particular, the sanctions imposed on
carriers transporting foreigners to the EU without proper documents have
been harmonized. Before taking a citizen of a third country on board, they
are obliged to check that he has the necessary documents for entry into the
EU. If the border guards do not allow such a citizen into the EU territory,
the carrier must transport him at his own expense to the country from
which he or she arrived.

Transportation of illegal migrants threatens the company with sanctions
of up to 5 thousand euros for each person. The following EU Directive
obliged air carriers to transfer information about passengers to the control
authorities of the destination country even before arrival at a point in the
territory of the European Union. Violation of this requirement may result
in financial sanctions up to confiscation of the vehicle or suspension or loss
of the license to transport (Buromenskyi et al., 2010).

To combat illegal migration, the European Union developed a legislative
framework consisting of four main documents:

1. Council Directive 2002/90/EC of 28 November 2002 defining the
facilitation of unauthorised entry, transit and residence (Council of
the EU, 2002);
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2. Council framework Decision of 28 November 2002 on the
strengthening of the penal framework to prevent the facilitation of
unauthorised entry, transit and residence (Council of the EU, 2002);

3. Directive 2008/115/EC of the European Parliament and of the
Council of 16 December 2008 on common standards and procedures
in Member States for returning illegally staying third-country
nationals (European Parliament and the Council of the EU, 2008);

4. Directive 2009/52/EC of the European Parliament and of the
Council of 18 June 2009 providing for minimum standards on
sanctions and measures against employers of illegally staying third-
country nationals (European Parliament and the Council of the EU,
20009).

Council Directive 2002/90/EC of 28 November 2002 and Council
framework Decision of 28 November 2002 are interdependent and
complementary to each other, as they are the basis of the legislation under
which, by the end of 2004, all EU countries were obliged to adjust their
criminal codes and other laws regulating intrastate relations, with the help
of sanctions for criminal actions and aiding illegal migration.

On the basis of the documents listed above, it can be said that illegal
migrationis perceived by the European Union through the prism of measures
addressed to employers who provide work to undeclared foreigners, as well
as through the analysis of possible ways and means of an effective policy for
the deportation of migrants.

An important role in the regulation of migration processes is played by
the International Organization for Migration - IOM (1951), whose task was
to organize the movement of migrants. Today, its powers include:

1) recruitment of migrants;

2) preparation for the migration process;

3) promotion of language training;

4) implementation of information activities for visiting foreigners;
5) passing a medical examination;

6) location of migrants;

7) conducting and organizing various events to promote reception and
integration;

8) provision of consultations on migration issues.

To regulate migration flows, the European Union uses two directions:
regulatory and legal regulation and integration measures (Kuryliuk et al.,
2021).



CUESTIONES POLITICAS

Vol. 41 N° 76 (2023): 136-161 147

Regulatory and legal regulation affects the size and number of the flow
of migrants, in such a measure, national states and European institutions
are the subjects, and migration flows and the results of migration are
the objects. Integration acts as a forced measure for radical change and
integration of foreigners into the national society of the host party.

Universal international principles and norms are:

1) freedom of movement and the right to freely choose a place of
residence;

2) prohibition of deportation;

3) prevention of discrimination;

4) maintenance of family reunification programs;
5) the right to protection by judicial authorities.

In April 2012, the European Council approved the Strategy of the
EU’s response to migration pressure, which defines a number of strategic
priorities for the EU’s activities in this area. Among them: strengthening
of cooperation with countries of origin and transit regarding migration
management; improvement of external border management; prevention of
illegal migration across the Turkish-Greek border; prevention of abuse of
legal migration channels; ensuring compliance with the right to freedom
of movement while preventing its abuse by citizens of third countries;
improvement of the system of regulation of migratory movements, including
the return of migrants to their homeland.

As part of the implementation of the first priority, i.e., cooperation with
third countries, it was planned to improve their own capacity to regulate
mixed migration flows (that is, those that consist partly of refugees and
partly of economic migrants). For this purpose, it was envisaged to arm the
countries of first asylum with the necessary means to provide protection to
refugees in accordance with international standards, thus preventing further
movements of refugees; ensure the implementation and continuation of
readmission agreements; deepen partnership in the field of mobility with
third countries; to develop a dialogue with the countries of the Eastern
Partnership in the context of challenges caused by migration flows from the
Southern Mediterranean moving through the Western Balkans.

Improving the management of external borders involved the further
development of political and legislative tools for border control, including
ensuring the functioning of the surveillance system and exchange of
information on border risks (European Border Surveillance System,
EUROSUR), the preparation of proposals for the entry and exit registration
system, the use of prejudicial information about international passengers
to identify ways of illegal entry into the EU.
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In order to prevent abuses of the right to free movement, including the
right of migrants to family reunification, joint investigations, collection and
analysis of information on detentions in connection with the presentation
of false documents at the borders, exchange of information between the
authorities of member states are used. The general goal of the Strategy
is to strengthen the coordination of the efforts of member countries, in
particular, the full implementation of directives on sanctions against
employers and the return of illegal migrants, including further support for
voluntary return, providing the necessary statistical and scientific support
for the policy of combating illegal migration, studying and disseminating
advanced experience (Chacon Hernandez, 2021).

Therefore, the international legal regulation of migration processes at the
large-scale level is based on declarations, adopted and ratified conventions,
pacts and protocols, which form the general international legal framework
for the regulation and management of migration processes at the interstate
level. The main decisions are developed by the United Nations, followed
by its specialized organizations: the International Labor Organization,
UNESCO and specialized bodies - the Economic and Social Council of the
United Nations, the Office of the United Nations High Commissioner for
Refugees, the International Organization for migration.

To date, the European Union, being a special form of the commonwealth
of different states, has developed its own system for the regulatory and legal
regulation of migration flows, which is supported by various international
documents, regulatory and legal acts of institutions and organizations,
founding treaties, acts that apply directly to the participating countries and
do not require the actual implementation of obligations at the international
level, which passes into national legislation.

To resist and prevent illegal migration, the system of normative legal
acts provides quite large aspects that reflect migration problems in general.
But at the same time, there is no single strategy for conducting migration
policy in the EU countries, as each country follows its own course, not
striving for cooperation with EU member states.

2. Evolution of means of combating illegal migration to Europe

The migration situation in the countries of the European Union has
become a test of strength for the main political forces in Europe. Debates
in every EU country often come down to the question: whether to support
migration - the wave of refugees from the countries of the Middle East and
Africa - or to oppose it.
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As the first countries that refugees cross on their way to Europe, Italy
and Greece have faced an unprecedented influx of migrants. However, some
EU partners, mainly Visegrad Group member states (Poland, the Czech
Republic, Slovakia and Hungary) are in no hurry to share the burden of
responsibility with their neighbors and open their doors to refugees. Even
Germany was forced to reconsider its approach under the pressure of public
opinion in its own country. It should be noted right away that the EU and its
institutions are a complex bureaucratic mechanism. Decisions, one way or
another related to migration, are made at the level of the entire EU, which
means that they are subject to implementation in all its member states, as
well as at the local level of states.

When it comes to the migration crisis in Europe, public opinion most
often has in mind not migrants in general, but refugees as a separate category
of migrants. It is very important not to confuse concepts and distinguish a
migrant (motives for resettlement, which may be different, including purely
economic ones) from a refugee or an applicant for his status. Article 1 of
the UN Convention on the Status of Refugees (adopted on July 28, 1951)
provides grounds for granting refugee status in the event of “fear of being
persecuted on the grounds of race, religion, nationality, membership of a
particular social group or political opinion”.

The Convention also states that a refugee is outside the country of
his nationality and is unable to enjoy the protection of that country or is
unwilling to enjoy such protection because of such fears; or, having no
definite nationality and being outside the country of his former residence
as a result of such events, is unable or unwilling to return to it because of
such apprehensions.

The main political decisions in the field of migration adopted in the EU
in recent years are primarily aimed at refugees as a separate category of
migrants.

The largest number of applicants for refugee status still come to the EU
from Syria, Afghanistan, Iraq and East African countries. 53% of migrants
from those countries are men. Germany remains the country that receives
the most applications for refugee status (60% of all applications in the 28
EU countries go to Germany) (Malinovska, 2018).

Bringing refugee flows under control is not an easy task. Although the
increase in the flow of refugees during hostilities is a logical and expected
phenomenon, it is the instability in the countries of origin of the refugees
that has triggered the increase in their flow, or it can be fully predicted. The
EU was not ready to accept such a large number of people at the same time,
despite the fact that the scale could be even larger: after all, a huge number
of refugees were accepted by Turkey (2.9 million according to UNHCR data
as of 2018-2019) and other countries in region, taking the brunt of it.
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The Dublin Convention of 1990 stipulates that asylum must be requested
in the country on the territory of the EU that the potential refugee crosses
first. The document turned out to be unsustainable already in the first
months of the new migration crisis. Refugees entered the EU, entering
mainly through Greece, Italy and Hungary. These countries were not
able in a short time not only to carry out all the necessary procedures for
consideration of requests, but also simply to register all those who settle.
Thus, in practice, due to the lack of human resources, a large number of
people crossed these countries in an uncontrolled manner, heading to
Central Europe.

Identification, document verification, overnight accommodation
and provision of food and clothing became the first priority. Conducting
interviews, checking all the circumstances of the case of potential refugees
has also become a challenge for some countries. Standard procedures for
consideration of this request for refugee status could take several months
or even years in some countries. Now, in some cases, accelerated processes
take from several weeks to several days, depending on the country. This
certainly requires additional funding. The migration agencies of the EU
countries are mobilized: for example, at some point the migration service
of Sweden switched to a 24-hour mode of operation.

The next problem faced by EU countries was how to deal with those whose
requests for refugee status were rejected for objective reasons. Expulsion
of illegal migrants costs the budget of the EU countries a lot of money, as
deportation procedures are usually not carried out in one day, but require
planning. This is complicated by the fact that remission agreements have
not been signed with all countries of origin of illegal migrants, which means
that the deportation process in such cases becomes extremely difficult.

One of the constant difficulties that have become a European reality
today is the process of integration of refugees: initially providing housing
and funds to pay for small daily expenses, and then state support for
measures for their future independent life in the EU without state subsidies.
The latter is particularly difficult, because sometimes refugees do not even
speak English, let alone the language of their new country of residence, and
do not have professional skills (Ispas, 2021).

The main principles of the European migration policy are outlined in
the European Agenda on Migration, a comprehensive document that came
out in 2015. However, the EU migration policy needs to be revised. This is
noted by both the expert community and the politicians themselves.

It is necessary to move from reactive measures in response to the crisis
in the form of a large flow of illegal migrants and refugees to anticipatory
measures, which will represent a coordinated coherent mechanism that
works in all EU countries. Analyzing the main decisions and discussions in
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official Brussels, as well as the roadmap on migration (Roadmap to deal by
June 2018 on the Comprehensive Migration Package), the following can be
noted:

1. The reform of the Common European Asylum System (CEAS) is
currently blocked in the European Council. The cornerstone was the
issue of mandatory redistribution of refugees from countries where
there are too many of them to countries where there are fewer of
them. This would allow responsibility to be shared between all EU
countries. Separate quotas were calculated for each country taking
into account its size, population, and other factors. However, no
agreement was reached on this issue.

In order to somehow get out of this impasse, it is proposed to abandon
the mandatory resettlement of refugees from one country to another and
rely on the good will of the EU member states in this matter. Mandatory
resettlement will be provided by law only in crisis situations.

2. Frontex, the European Union’s external border control agency, was
transformed into the European Border and Coast Guard Agency in
2016. Measures related to building the capacity of the transformed
agency should improve the management and control of the EU’s
external borders. Among other things, the agency received an
additional 1.5 thousand reserve employees and the opportunity to
purchase the latest equipment for border management, available for
mobilization in a crisis situation. However, EU countries should be
ready to increase the agency’s funding, if necessary, as well as provide
additional human resources.

3. Cooperation with third countries or countries of origin of migrants is
an important task. For example, the EU finances large-scale projects
with Turkey, which has become a place of accommodation for a huge
number of refugees. However, spot financing is not enough.

Thus, the EU needs to develop legal migration schemes with the main
countries of origin of migrants, including primarily African and Middle
Eastern countries. Pilot schemes on legal economic migration were
proposed by third countries in May 2018. Cooperation with third countries,
project financing and the development of schemes on legal migration will
contribute to reducing the level of migration flows only if the leaders of
third countries are ready to cooperate. A good example of this is Turkey,
which is not itself the country of origin of a large number of refugees in the
EU, but which is crossed by refugees on their way to the EU.

According to the agreement between Turkey and the EU, refugees
entering Greece from Turkey can be turned back and Turkey will be obliged
to accept them. The EU allocated additional funding for refugee settlements
in Turkey. If Turkey completely closes its borders to refugees, they will still
reach the EU borders one way or another.
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4. The development of mechanisms for the return of illegal migrants
must continue. This consists not only in signing remission agreements
and protocols of their interaction with third countries, as well as in the
actual expulsion of illegal migrants, but also in providing financing
and support for reintegration measures for those who return to their
countries of origin.

Therefore, the consolidated approach of the EU is based on the
development of compromise solutions on those issues where there is no unity
among the EU member states; on the reform of its internal institutions; on
increasing cooperation with countries of origin of migrants (for example, by
concluding remission agreements and legal migration schemes, as well as
by financing projects to support governments and the population in these
countries).

3. Prospects for improving the EU’s migration policy

The migration crisis in Europe in 2015 became one of the key events in
the modern history of the development of European integration. Despite
the fact that the member states of the European Union have faced migration
from other regions before, this crisis was particularly acute not only in view
of the scale of migration flows, but also in view of the changes in the nature
of migration and the increase in the number of so-called asylum applicants.
As a result, the traditional European system of measures in the field of
migration turned out to be ineffective for regulating migration processes
taking place on the territory of the EU.

Before the beginning of the mass influx of refugees in 2014-2015, the role
of the main regulator of EU migration policy was performed by the Dublin
system, in accordance to which refugees were distributed according to the
principle of “country of first entry”. Thanks to this rule, it was possible to
prevent a situation in which a refugee can submit an application to several
EU countries at once and receive asylum in the most suitable country.

The Dublin Agreement clearly defined the country responsible for
processing asylum applications. This system showed its unsustainability
after the beginning of the 2015 crisis, when the main burden of migration
fell on the border countries of the EU, primarily on Greece, Italy and
Hungary. Moreover, as a result of the mass influx of migrants, the Schengen
zone was under attack, given the danger of free, uncontrolled movement of
unregistered migrants within the EU.

The inability of the Dublin system to offer a fairer criterion for the
distribution of migrants within the EU, as well as the threat to the existence
of the Schengen Agreement, have led to aggravation of disagreements
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between member states on this issue. As a result, there are serious
contradictions within the European Union on the issue of the effective
distribution of immigrants between member countries. While the leader of
European integration, Germany, advocates the initiative of the EU member
states, the countries of Central and Eastern Europe take a mostly skeptical
position in this regard and are not ready to take responsibility for the
placement of refugees on their territory.

As a result, the European Union faces not only and not so much a
migration crisis, but a crisis of European integration, which is most
threatened by the growth of far-right attitudes among the population. The
general growth of the terrorist threat, expressed in repeated attacks by
people from non-European countries, further contributes to the growth of
populist sentiments in Europe.

Theineffectiveness of the Dublin system, disagreements between member
states on the issue of the distribution of migrants, public dissatisfaction
with the actions of the authorities and, as a result, the growing popularity
of far-right attitudes in Europe became the main reasons that led to the
need to change the EU’s approach to refugee policy and reform the entire
system of migration legislation. In the period from 2015 to 2021, attempts
of the member states of the European Union to develop a joint plan of
action to overcome the negative consequences of the migration crisis are
being observed.

If we analyze the course of events, we can distinguish two stages in
the process of reforming the EU migration policy. As the first stage, the
period from April to October 2015 can be singled out, when the term “crisis”
was first used in relation to the situation with refugees and the necessary
measures were taken to overcome the negative consequences of mass
migration and prevent the possibility of an escalation of the crisis.

It was in April 2015 that a series of maritime disasters occurred in the
Mediterranean Sea, as a result of which ships carrying several thousand
migrants from North Africa sank. These events became the first impetus
for the use of measures to respond to migration problems. The key
phenomenon of this period is the approval of the “10 points” program based
on the results of the meeting of the ministers of foreign affairs of the EU
countries in Luxembourg on April 20, 2015.

The main purpose of this program was the adoption of emergency
measures to rescue migrants in the Mediterranean Sea and the allocation
of additional funds for rescue operations, as well as the coordination of
increased measures in the field of security, which included the mandatory
fingerprinting of all migrants who arrived on the territory of the EU. In
addition, already in April, at an extraordinary meeting of the European
Council, the possibility of starting negotiations with third countries for
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a joint solution to the migration problem, in particular, with Turkey and
African states, was discussed for the first time.

A joint action plan with third countries was agreed in November of the
same year at the Valletta Migration Summit, where EU and African leaders
signed an agreement on joint action in the field of migration, as well as
within the framework of the EU-Turkey Action Plan aimed at suspending
migration flow to Europe and the fight against illegal migration. In general,
EU measures within this period can be characterized as a response to
current problems and a search for possible ways and strategies to solve the
migration crisis (Casagran, 2021).

The period from the end of 2015 to the end of 2017 can be marked as the
second stage of migration policy reform, when decisions were made for the
long term, not so much for the purpose of solving current tasks, but for the
purpose of creating a more effective system of migration legislation at the
pan-European level as a whole. During this period, not only was the final
agreement concluded between the EU and Turkey on the issue of measures
against illegal migrants (March 18, 2016), but also the provisions on the
reform of the Common European Asylum System were approved, which,
among other things, included the transformation of the Dublin system.

As a result, official frameworks were established for cooperation with
third countries, primarily with Turkey, through which the main migration
route to Europe passes, as well as proposed reforms, which include an
accelerated procedure for considering applicants’ applications, fixing
migrants in one country and prevention of attempts to move them within
the EU, as well as basic measures to integrate refugees, including into the
labor market. In addition, the European Commission adopted the so-called
list of “safe countries” in order to limit migration from those regions where
hostilities are not taking place directly and there is no real threat to life.

In practice, this means that asylum applications from countries such as
Albania, Macedonia, Montenegro, Serbia, Turkey, Bosnia and Herzegovina
and Kosovo began to be considered under an accelerated procedure. Finally,
on February 3, 2017, the “Malta Declaration” on migration was adopted, the
main provisions of which touched on external issues, such as the fight against
the illegal importation of migrants and human trafficking, the provision of
assistance during the period of return of migrants to their homeland, as
well as cooperation with Libya in the field of control along migration routes
and support for Libyan Coast Guard employees (European Council, 2017).
The main focus of this document is on the Central-Mediterranean route,
along which more than 180,000 migrants arrived in the EU in 2016 alone
(Malinovska, 2018).

Evaluating the results of the second stage, it can be concluded that after
2015, the EU seeks to develop a certain long-term action strategy that would
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be able not only to overcome the crisis, but also to create a more effective
legal framework for regulating migration processes on the territory of the
EU and in the future.

Itis obvious that the current process of migration to Europe had a serious
impact not only on the internal development of the EU member states, but
also on the political capacity of the European Union as a supranational body
and, therefore, required fundamental changes to the existing legislation.
The future viability of the European Union as an integration group depends
on how effectively the EU can deal with the current crisis.

In 2017, the migration policy of the EU strengthened. At the summit
held in Brussels on October 19, 2017, it was determined that the approach
of EU member states and institutions to ensuring full border control should
be consolidated. At the same time, the Conclusions of the European Union
indicate that it is ready to react and stop any attempts to illegally cross the
borders of EU member states (European Council, 2017).

However, the settlement of the issue has by no means become clearer,
because in the European Union there is a problem of a “closed circle”,
which consists, on the one hand, in opposing immigrant flows, and on the
other hand in observing the principles of protecting the rights of migrants,
fighting poverty, etc. (Zastavna, 2021).

As for the actual results of the EU migration policy reform, the following
results can be highlighted at this point. First, it was possible to strengthen
control over the external borders and significantly reduce the number of
illegal migrants arriving in the EU. In addition, due to the introduction
of the list of “safe countries”, it was possible to limit the opportunities for
obtaining asylum for citizens from relatively safe regions, which helped to
focus the main efforts of the EU on providing assistance to refugees from
Syria, Iraq, Afghanistan and other countries where the internal political
situation poses a real threat to life.

Agreements with third countries, primarily with Turkey and Libya,
which assumed part of the responsibility for providing assistance to
refugees, helped to significantly reduce the flow of migrants heading to
Europe. Despite the contradictions that took place during the negotiations
with Turkey on the issue of migration, positive changes could be observed
already a month after the conclusion of the 2016 EU-Turkey agreement.
According to data from the European Commission, if more than 56,000
asylum seekers arrived in the EU in February 2016, then during the next 30
days after the conclusion of the agreement, their number already amounted
to 7,800 immigrants (Raczynski, 2015).

Thus, we can talk about the positive impact of reforms in the field of
migration policy carried out by the European Union in recent years. In
addition to limiting migration flows and reducing the number of illegal
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migrants, other results were also achieved, in particular, an accelerated and
optimized procedure for considering asylum applications, which helped to
process a large number of applications in a relatively short period of time
and, in case of refusal, to ensure the rapid deportation of immigrants to
their homeland.

In addition, funds were allocated for the implementation of integration
programs for refugees in order to ensure their integration not only into
society, but also into the labor market. Positive developments are also
observed in this area: in Germany, for example, between 2013 and 2020,
the share of employees without German citizenship increased by 75% to
more than four million (Bathke, 2021).

However, the European Union’s response to the 2015 migration crisis
also has weaknesses. Statistics show an increase in crime among refugees
in the EU. According to Der Spiegel, the share of refugees among rape
suspects in 2016 was the highest among other social groups and amounted
to 33%. In addition, the number of terrorist acts and other serious crimes
committed by immigrants in various European cities has been increasing in
recent years (Bondarchuk, 2016).

A key problem in solving the European migration crisis is the inability to
effectively allocate migrant quotas among member states. As a mechanism
for the distribution of quotas for migrants, a possible proposed system
of trading quotas for refugees is presented, in the framework of which a
market mechanism is used for the distribution of migrants by country.

Such a mechanism allows each country to choose the most suitable
option for itself: either to accommodate refugees on its territory, providing
them with the necessary assistance, or, in case of a lack of resources for their
proper accommodation, to provide financial support to those countries
that accept refugees instead. It follows that, if the state is not ready to take
direct responsibility for the accommodation of migrants, it is obliged to
provide material and financial assistance to other countries, which will
allow to achieve justice in the distribution of the migration burden between
countries.

Each EU member state also has the right to combine both options - for
example, to place fewer refugees in its country than it should according
to the quota, but to allocate additional funds for other countries that have
redistributed part of the migrants to themselves. In addition, the amount
of financial assistance may vary depending on the level of economic
development and the average income per capita of a country. According
to this principle, the financial aid allocated by, for example, Finland will
be much higher than the aid from Estonia or Bulgaria. When distributing
migrants, it is also important to take into account the needs of each
individual country: for example, to send labor migrants to those countries
where there is a shortage of labor (Masoumi, 2022).
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Thus, the European Union’s policy response to the 2015 refugee crisis
has both advantages and disadvantages. Among the latter is the inability
to resolve differences between EU member states on the issue of migrant
distribution, as some countries continue to take a hard line on refugees
and are not ready to make concessions, as, for example, in the case of the
Hungarian government. This factor, as well as internal problems arising
in connection with mass migration (such as the increase in crime and the
problem of integration), contribute to the strengthening of public distrust
in relation to EU institutions and stimulate the growth of right-wing
populist sentiments, thus undermining the foundations of the European
Union functioning,.

The proposed system has a number of advantages, as it allows countries
toindependently decide how to contribute to solving the migration crisis and
for which categories of refugees to open borders. A flexible mechanism will
not only help to achieve a certain consensus on the issue of the distribution
of migrants between member countries, but will also contribute to a more
effective integration of migrants into the host society, as the system will take
into account the needs of a given society and country in certain categories
of migrants.

Conclusions

The specificity of modern political processes is largely determined
by migration flows from zones of armed conflicts and countries with an
unfavorable political and socio-economic situation to more prosperous
countries and regions. Migration, which has acquired a massive multi-
million character in recent years, is one of the most significant phenomena
of modern political reality. This is evident in the development of the
European migration crisis.

Initially focused on providing assistance to migrants and refugees, the
European Community faced a whole set of problems of a social, economic
and humanitarian nature, among which particular significance is found,
such as the migrants’ ignoring and devaluation of European values,
imposing their own way of life on Europeans, gradual Islamization, finding
radical forms, as well as the direct escalation of tension and conflict. All
these factors determine the crisis in the development of the situation in
European countries, undermine their social, humanitarian, economic and
political foundations.

Taking into account the fact that the situation in countries with military
conflicts still has an extremely acute nature of armed conflict and the
escalation of the terrorist threat, there is every reason to believe that the
migration crisis will continue to develop in the near future.
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The migration crisis revealed a number of internal problems of a
political, institutional and social nature in the European Union, which must
be solved both in the short and long term.

Germany, France and Great Britain occupy the leading positions among
Western European countries in terms of the number of immigrants. In this
regard, they face a number of problems, mainly related to the economic
support of immigrants arriving in the country, integration into the native
society of the host country and ensuring national security.

After the exacerbation of the migration crisis in 2014-2016, its decline
began. The intensity of the influx of migrants and refugees in 2017-2019
significantly decreased, which gave Europe a noticeable relief. However, the
year 2020 brought some aggravation of the migration crisis of the new era.

The main factors that provoked this aggravation and increased the
flow of migrants in 2020 include: political, economic, national and legal
instability in Africa and the Middle East; armed conflicts in Syria, Yemen,
Afghanistan, Iraq, which were involved in the fight against ISIS; an
increase in the number of the population in the named countries due to
an uncontrolled demographic situation; large-scale unemployment; rapid
growth of poverty; deterioration of the situation in the refugee camps created
on the territory of Turkey and Lebanon. There was no social protection, no
work, and funding was constantly being cut. That is why Syrians began to
run to the countries of the Eurozone.

The analysis of the migration legislation and the legislation on the state
border makes it possible to distinguish three types of documents according
to their content, which relate to the fight against illegal migration:
regulatory legal acts determine the model of a migrant’s legal entry and
stay on the territory of the country; law enforcement regulations establish
responsibility and regulate the application of other coercive measures in
case of violation of migration regulations; documents of organizational
content determine the competence of authorities involved in the process of
countering illegal migration.

In order to improve the migration policy, the structures of the European
Union propose to strengthen the legislation for arriving immigrants,
for persons who have committed crimes and offenses on the territory of
the EU, as well as for illegal migrants. An important element of the new
migration policy should be integration, but in a more intensive form: a clear
concept should be formed that ensures the preservation of harmonious
relations between the local population of EU member states and migrants.
The process of integration can be facilitated by the availability of education,
medical services, and jobs for a wider circle of refugees and immigrants.
Expanding the principles of solidarity and fair responsibility among EU
member states will facilitate the solution to the migration crisis.
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Also, building a new dialogue between the EU states and third countries,
based on compromises and equality of the parties, should be an essential
step for the settlement of the political situation. This can be facilitated by
the renewal of both the national and the elites of the European Union. The
future of this political body depends on whether the European Union will
be able to develop a new migration policy and cope with the challenges.
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El derecho a un entorno propicio en el sistema de
intereses publicos de la comunidad territorial dentro
de la implementacion de los objetivos de desarrollo
sostenible

Resumen

El proposito de la investigacion fue estudiar la esencia del derecho a
un medio ambiente propicio en el sistema de intereses publicos de una
sociedad territorial, en el marco de la implementacion de la estrategia para
el Desarrollo Sostenible en Ucrania. Como contenido principal se sabe
que la estrategia de seguridad nacional de Ucrania identifica la corrupcion
entre las amenazas actuales y previstas, lo que evita que la economia
ucraniana se deprima, imposibilita su crecimiento sostenible y dindmico
y, como resultado, alimenta el entorno criminal. La base metodoldgica de
la investigacion se presenta como analisis comparativo-legal y sistematico,
método formal-legal, método de interpretacién, método hermenéutico, asi
como métodos de analisis y sintesis. Los resultados obtenidos permiten
concluir que, la efectividad de la regulaciéon legal de la implementacién y
proteccion del derecho a un medio ambiente favorable debe estar dirigida a
la implementacion de las funciones ambientales y econémicas del Estado y,
fundamentalmente, al estricto apego a las normas nacionales de seguridad
ambiental.

Palabras clave: relaciones administrativas y juridicas; desarrollo
sostenible; interés puablico; derecho a un medio
ambiente propicio; dialogo social.

Introduction

The state policy in the field of environmental protection in Ukraine
cannot be assessed as sufficiently effective, as the state of natural resources
continues to deteriorate. According to official indicators, the state of
the environment on about 20% of the territory of Ukraine is defined
as unsatisfactory. As a result, an additional 30,000-35,000 people die
annually, and the economic damage reaches 10% of the value of the gross
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domestic product. The martial law in Ukraine has led to the creation of
emergency environmental situations, the overcoming of the negative
manifestations of which, according to the most optimistic forecasts, will be
carried out over the next decade.

The system for ensuring a favorable and safe environment includes
many components, the leading place among which belongs to the formation
of an appropriate mechanism for public administration in this area and the
legal foundations for its functioning, optimization of the mechanism for
its administrative and legal protection. This mechanism covers the entire
process of using natural resources from granting the right to use them
to bringing those responsible for its violation to legal responsibility and
terminating this right. Suffice it to mention the numerous violations of the
procedure for obtaining special permits for the use of natural resources, in
particular in the field of subsoil use (spontaneous mining of amber, coal,
etc.), forest resources (mass destruction of forests, including protected
areas of the Carpathian region), disposal of man-made waste in violation of
environmental safety requirements, etc.

These circumstances indicate a very low level of efficiency of the
mechanism of public administration in the field of environmental
protection. In this regard, it is urgent to develop and improve the system
of administrative and legal regulation of public administration in this area,
as well as a proper theoretical understanding of its content and ways of
improvement.

1. Literature review

The study of the problems of ensuring the effectiveness of the mechanism
of administrative and legal protection of the environment at different times
is the subject of scientific research by Surilova and Leheza (2019), Pushkina
et al. (2021), Kolpakov and Kolomoyetz (2020), Zolotukhina et al. (2020).

In accordance with Part 4 of Art. 5 of the Aarhus Convention defines
the obligation of states to publish national reports on the state of the
environment, including information on environmental quality and
information on environmental pressures, at least once every three to four
years.

On the other hand, according to the current legislation of Ukraine, the
concept of the category “environmental quality” is not defined.

Theestablishment of environmental friendliness should take into account
not only the requirements for compliance with established environmental
safety standards, but also the relevant indicators of anthropogenic features
of the development of society, in particular, determining life expectancy,
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cancer incidence, taking into account the latest technologies for introducing
innovations in industrial development, etc. Only taking into account such
indicators will reliably reflect the interaction of man and the environment,
optimizing the system for ensuring his right to its safety.

2. Materials and methods

The study is based on the work of foreign and Ukrainian scientists
regarding methodological approaches to understanding the right to
a favorable natural environment as a component of the Sustainable
Development Strategy.

The ontological method of scientific knowledge is used to determine
the system of methodological approaches to understanding the category of
the right to a favorable natural environment as an integral element of the
Sustainable Development Strategy and satisfying the public interest of the
territorial community.

The logical-structural method made it possible to develop conceptual
principles for the implementation and protection of the right to a favorable
natural environment. The use of the system analysis method made it
possible to determine the normative principles for ensuring the right to
a favorable natural environment as an integral part of the Sustainable
Development Strategy.

3. Results and discussion

The purpose of studying the essence of the right to a conducive
environment in the system of public interests of a territorial society in
the framework of the implementation of the Strategy for Sustainable
Development in Ukraine.

The creation of conditions for the functioning of a person, which
determine the characteristics of a favorable external environment, indicates
the implementation by the state of the function assigned to it - the ecological
function.

Ensuring the effectiveness of the implementation of the ecological
function of the state is of particular relevance, starting from the second half
of the twentieth century. The ecological function of the state is understood
as the direction of activity of state authorities and local self-government,
which consists in ensuring environmental safety, rational use of natural
resources, their protection and protection, which results in the formation
of a favorable natural environment (Leheza, 2012).
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The Association Agreement between Ukraine and the European Union
2014 is a kind of conceptual document, the content of which determines
the totality of public interests, the achievement of which is a priority task
of the national public administration system. It is necessary to single out
such normatively defined public interests, which are priority goals for the
development of Ukraine.

In particular, according to the Association Agreement between Ukraine
and the European Union, the sphere of public interests in modern
conditions should include: the gradual associative approach of Ukraine
to the European community; intensification of political dialogue with the
countries of the European Union; introduction of universally recognized
democratic standards for the implementation of human rights and
freedoms, including the improvement of the national justice system and
ensuring the rule of law and respect for the individual; establishing close
economic and trade relations in order to integrate Ukraine into the internal
market of the European Union in the legal doctrine of the European Union
“acquis Communautaire”; ensuring environmental protection standards,
including the introduction of a system for assessing negative environmental
impacts in accordance with Western European standards.

In accordance with the content of the Association Agreement between
Ukraine and the European Union, the introduction of educational
standards, standards for the provision of medical services and assistance is
attributed to the public interests of the development of Ukrainian society.
It is necessary to determine that the priority public interest for Ukraine
in modern conditions is to ensure the success of the European integration
process.

The Association Agreement between Ukraine and the European Union
2014 is a kind of conceptual document, the content of which determines
the totality of public interests, the achievement of which is a priority task
of the national public administration system. In particular, according to the
Association Agreement between Ukraine and the EU, the sphere of public
interests in the field of social security includes ensuring environmental
protection standards, including the introduction of a system for assessing
negative environmental impacts in accordance with Western European
standards.

Despite the absence of a legislative definition of the concept of
“environment” (or its synonymous category “environment”), research is
constantly being carried out in the scientific community aimed at finding
author’s approaches to its understanding. In addition, noteworthy is
the establishment of an encyclopedic understanding of its essence. In
particular, the group of authors of the “Big Encyclopedic Legal Dictionary”
under the general supervision of Yurii Shemshuchenko argues for the
expediency of understanding the “environment” (“environment”) as a set of
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natural and natural-anthropogenic conditions (land, water, forests, subsoil,
atmospheric air, flora and fauna) that surround a person and are necessary
for his life and activities (Shemshuchenko, 2007).

This approach to the definition of the natural environment (environment)
is correlated with the approach of its time, justified by Valery Matviychuk,
as nature accessible to man (both inviolable and modified or created by
man) (Matviychuk, 2011). An adherent of a broad interpretation of the
concept of “environment” is Victor Ivanyushenko, which substantiated
the expediency of its understanding as the identity of the environment
and the environment, which is a set of objects of the natural environment,
other social factors (in particular, living conditions, nutrition, education,
recreation, etc., that is, factors reflecting the impact on life and health) of a
person, on the effectiveness of his life (Ivanyushenko, 2009).

The absence of a legislative definition of the category “environment”
complicates the problems of its application, but at the same time it is the
basis for determining the essence of the generic object of environmental
crimes (section VIII of the Criminal Code of Ukraine (Law of Ukraine,
2001). The absence of a legislative definition of the category “environment”
complicates the problems of its application, but at the same time it is the
basis for determining the essence of the generic object of environmental
crimes (section VIII of the Criminal Code of Ukraine (Mykolenko et al.,
2010).

It should be noted that since September 2019, the relevant public
administration body in Ukraine has also been called the Ministry of Energy
and Environmental Protection of Ukraine, which was implemented in
accordance with the provisions of the Decree of the Cabinet of Ministers
of Ukraine dated September 2, 2019 No. 829 “Some issues of optimizing
the system of central authorities’ executive power” (Law of Ukraine,
2019). In the course of such reform changes, in fact, the recognition of
the “environment” as an object of public administration, as an object of
administrative legal relations, as a special object in need of protection and
protection took place (Matviichuk et al., 2022).

Taking into account the above considerations, it is necessary to draw
several conclusions that will form the basis of further research. First of
all, the author’s understanding of the category “environment” is based
on the need to single out as its component of human life and health, to
determine as criteria for the favorable environment not only compliance
with the requirements established by the current legislation on compliance
with environmental pollution limits, but also to determine the relationship
between human life expectancy and the corresponding state of the
environment in a particular area (Villasmil Espinoza et al., 2022).
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In addition, the quality of environmental protection is also determined
by the appropriate level of provision of standards for the improvement
of settlements, which determines, among other things, the conditions
of human life. Given this approach, it is necessary to abandon the use of
the term “environment”, which in its lexical and semantic understanding
is an unsuccessful attempt to translate the term “environment”, which
corresponds to the Ukrainian word “environment”.

The environment as an object of administrative and legal protection is
understood as a set of natural and natural-anthropogenic objects, which is
a forming set of factors influencing human life and health, while ensuring
its favorableness has a functional direction of activity of public authorities
and local self-government (Pushkina et al., 2021).

The basis of the administrative and legal regulation of ensuring the
safety and favorable environment should be based on the regional concept
of the integrated use of resources, which allows real effective measures,
monitoring and evaluation of all types of resources that provide a certain
territorial entity.

Increasing the efficiency of legal regulation of public administration in
the field of environmental protection should be directed in the following
areas. In particular, firstly, it is necessary to resolve the issue that the
establishment of forms of ownership of natural resources. The ambiguity
of approaches regarding the expediency of expanding the right of private
ownership of natural resources entails numerous public discussions
(Tylchyk et al., 2022).

In Ukraine, the institution of private ownership of natural resources
is involved to a very small extent. There is an urgent need to expand the
segment of private ownership of some of them (land, forest, individual water
bodies), as well as collective, in particular municipal property, in order to
enhance the possibilities of market self-regulation of nature management
processes and achieve the optimal ratio of state, communal and private
ownership of resources This will contribute to the formation of a market for
natural resources (Kobrusieva et al., 2021).

Another direction of creating a market for natural resources is the
transition to free market circulation of permits (limits, quotas) for the use
of natural resources, by a certain analogy with the proven foreign practice
of circulation of permits (quotas) for emissions into the atmosphere,
discharges into water basins. The introduction of the practice of creating
a market for permits (quotas) for the use of natural resources should be
combined with a revision of their standards, a revision of the components
of the mechanism for paying for the use of natural resources.

The amounts of payments for the use of natural resources levied
in Ukraine are lower than similar payments in neighboring countries.
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Therefore, it is necessary to increase the amount of collection of natural
resource payments in Ukraine, which will strengthen their eco-efficient
function and increase their role in the formation of tax revenues and
financing of environmental activities (Halaburda et al., 2021).

These problems can be overcome by strengthening the environmental
orientation of the tax legislation and the pricing system, expanding the
possibilities of credit and financial support and helping business entities in
the implementation of measures for rational environmental management
through targeted special budget funds (Leheza et al., 2022).

Conclusions

The priority direction in the legal regulation of determining the right
to a favorable environment at the present stage should be a combination
of organizational and legal mechanisms with economic incentives for the
use, protection and reproduction of natural resource potential, which is
manifested in the differentiation of payments for the use and pollution of
resources; in tax and credit benefits; insurance in the field of protection
and reproduction of resources; replacement, on a necessary and reasonable
scale, of direct, administrative management, indirect, organizational and
legal market regulation.

There is a need for legal differentiation of social standards, taking
into account the possibilities of regions for the use of natural resource
potential. An important element of the regulatory mechanism is the market
comparison of supply and demand, which can take place in the presence
and development of an appropriate legal framework. The transformation of
forms of ownership and mechanisms for regulating economic activity is an
incentive to search for new methods and means of organizational and legal
regulation of the favorable environment.

Therefore, it is necessary to create a fundamentally new organizational
and legal regulatory mechanism based on a combination of the traditional
prohibition, coercion, obligation with encouragement, stimulation.
This mechanism, based on monitoring and control, will ensure the
implementation of joint efforts of executive authorities, local self-
government in the use, protection and reproduction of natural resource
potential. According to the structure of legal relations, legislation should
also develop through general and special norms.

The effectiveness of legal regulation of the implementation and
protection of the right to a favorable environment should be aimed at the
implementation of the environmental and economic functions of the state
and strict adherence to national environmental safety standards. It provides
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responsibility for the implementation of state programs; stabilization of
policy in taxation, financing, lending and budgeting, that is, it acts as a real
mechanism for incorporating environmental policy into the functioning of
economic systems.
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La Unién Europea como asociacion supranacional y el
problema de la soberania estatal

Resumen

El objetivo fue analizar la Unién Europea UE como una asociacion
supranacional, lo que, a su vez, conduce a problemas de soberania estatal.
La metodologia empleada consisti6 en métodos cientificos generales y
especiales. La soberania es una construcciéon politica arcaica. Hay dos
opuestos: uno, se centra en el Estado y proclama que la soberania reside
en un nivel particular de gobierno, el parlamento y el gobierno derivado de
él; el otro, es el enfoque multinivel que presenta la soberania a través de un
nuevo prisma, afirmando que el concepto mismo es obsoleto, desafiando
la globalizacion y la integracion. La capacidad y el derecho de los Estados
existentes de ejercer la autoridad suprema sobre su territorio, controlar el
acceso a élydefendera sus ciudadanos se ha vuelto mas dificil de ejercer. Para
concluir, la globalizacion, el comercio transnacional, la cultura y los viajes
son solo algunos de los factores que han desafiado la capacidad efectiva del
Estado. Para adaptarse a estas transformaciones, las soberanias se unen o
comparten con otros Estados, ya que los Estados son los principales actores
de una organizaciéon como la UE porque su interaccion es tan compleja e
intensas que ha modificado su independencia.

Palabras clave: soberania nacional; soberania obsoleta;
supranacionalismo; autoridad politica suprema;
independencia.

Introduction

When European states emerged from the Middle Ages, creators
worked to consolidate territorial possessions and rationalize territorial
administration. The main goal of this period was to consolidate territory,
often dispersed because of the dangers of inheritance or conquest. Thus,
Austria gave up territories in southern Italy for the north, and France
absorbed Franche-Comté, Alsace, and Lorraine, contributing to its efforts
to replace the disorderly: “Pré carré, or straight line of division” and the
chaotic 1659 border of the southern Netherlands (Abramson et al., 2022).
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That is, the main goal of these officials was to build increasingly efficient
states bound by well-institutionalized boundaries. These increasingly
effective state institutions played an important role in facilitating economic
exchange between people who did not know each other, for example by
providing clear rules and enforcing norms (Abramson et al., 2022).

In the absence of effective state-building, individuals often relied on
narrow and exclusive groups within which they could reliably engage in
commerce. In sixteenth-century England, individuals formed exclusive
associations to provide credit when the state was unable to provide a stable
currency at all times (Abramson et al., 2022).

Although frequent transfers of territory redrawing borders were part
of the broader process of European state-building, at the local level they
hampered efforts to build effective states. Regions with multiple border
changes lagged behind, as territorial transfers interfered with state efforts
to consolidate control.

Since the early days of the integration process, scholars have tried
to establish how and to what extent integration and globalization have
transformed sovereignty, both de jure and de facto. Although early theories
of EU integration painted supranationality in contrasting colors, they only
indirectly addressed the question of sovereignty.

The gradual transformation of the EU raised a critical question: How
can power, united in a supranational union halfway between a federation
and an international organization, be exercised collectively in a democratic
way?

In the post-Maastricht era, member states of the European Union
(EU) have been increasingly reluctant to delegate further powers to the
supranational level, citing their willingness to protect their sovereignty. At
the same time, recent crises in various policy areas, such as immigration,
borders, monetary policy, trade, etc., have prompted decision-makers to
expand, albeit in a limited way, the scope of EU institutions.

Not only the refugee crisis and attempts to save the euro but also the
debate surrounding Britain’s exit from the European Union has been a
dominant sovereignty issue. This has provoked an unprecedented level of
debate about the values underlying the EU’s common policy and what many
perceive as a new loss of sovereignty. Thus, the conundrum underlying
notions of “common” or “pooled” sovereignty has once again found itself
at the center of debates around the EU’s legal, economic, and political
legitimacy.

It is therefore important to reevaluate the issue of sovereignty in
the EU in light of contemporary challenges. Although the notion of
sovereignty has been central to the debate generated by the current EU
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crisis, it remains strikingly under-researched. Big theories do not directly
address the question of sovereignty and tend to limit their reflexions to the
opposition between national sovereignty and supranationalism (Zaharia
and Pozneacova, 2020).

Almost ten years after the explosion of the 2008 global and financial
crisis and its European manifestation as the “Eurocrisis,” there is a growing
consensus that the latter has quickly outgrown or changed into a deeper
democratic crisis (Nanopoulos and Vergis, 2019).

EU integration, as a top-down process, had a corrosive effect on
European polity, delegitimizing the very idea of Europe’s political unity, and
at the same time promoting the growth of populist movements against the
EU. Because of the obvious shortcomings of the European project, the only
powerful narratives that seem to be populist rebuttals in blaming Brussels
and, above all, are the conclusion that EU institutions are democratically
delegitimized and cannot provide basic public goods such as employment,
security, currency and the like (Longo, 2019).

This article is aimed at summarizing the understanding of the European
Union as a supranational association and at the same time understanding
that it is a problem of state sovereignty.

1. Literature Review

Various scholars have investigated this problem, and their results and
conclusions have been used in addressing this issue.

In their work Zaharia and Pozneacova (2020) emphasis to the process
of framing supranational and intergovernmental theories in a historical
context to determine their significance in the development of the European
Community. The concept of supranationalism was developed by Albert
Einstein, Winston Churchill, Robert Schuman, and Jean Monnet. At the
beginning, this concept was expressed, on the one hand, in terms of the
need to create a supranational organization in control of military and
nuclear forces. In addition, these eminent persons noted the possibility of a
supranational economic union.

It should be noted that the intergovernmental theory was described by
Stanley Hoffmann, Alan Milward, Jeffrey Garrett, and Andrew Morawczyk.
According to them, the state is the main actor in the process of European
integration, and its role cannot be limited even in the best periods of
European integration. The adaptations of intergovernmental theory, on the
one hand, analyze the importance of the state in the European Community,
but, on the other hand, note the process of formatting preferences in
national state policies.
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One response to the desire for a more democratically legitimate Union
and to meet citizens’ expectations about political institutions, which
today are channeled mainly into radical populist messaging, is certainly
to increase participation and extensive access to the processes under
discussion. This is all happening under the umbrella of Institutional Change
in the EU, following the adoption of the Lisbon Treaty, as an innovative tool
to involve people in the debate on politics and lawmaking at the EU level, by
supporting and submitting legislative initiatives to the Commission, which
aimed to create conditions for a new dialogue between political institutions,
civil society, and people, to “transfer the social sphere formed by citizens
using their rights and freedom in political freedom” (Longo, 2019; 32).

The transformation of the Economic Community into a political
union has sparked debates about how they change the nature of national
sovereignty. Throughout the 1990s, scholars tried to understand the
emergence of the new European configuration and the transformation of the
concept of sovereignty by introducing a wide range of metaphors, indicating
that sovereignty is unified and shared. They also tried to understand the
implications of a model of unified or shared sovereignty.

Does the abolition of the national veto, with a shift to qualified majority
voting in most areas of EU decision-making, combined with a top-down
European legal system, mark Europe’s transition to a post-sovereign, a
post-national political order based on human law? Or should it be perceived
as a pre-sovereign configuration that “divides and distributes sovereignty
in a way that eliminates the arbitrary power of any single agent or agency”?
(Brack et al., 2019).

Carmen (2022) points out that from the perspective of defenders of
state sovereignty, the EU was a somewhat unintentional and ultimately
undesirable evolution of the treaty creating a common economic space. The
EU could be considered unintentional because once it became operational,
individual states lost unilateral control over many of the changes made by
successive treaties, and undesirable because it encroached on larger and
larger areas of domestic politics.

The signatory states of the 1957 Treaty of Rome began a process
that culminated in a regional organization that gradually asserted legal
supremacy over the member states, thereby weakening the ability of these
states to decide how to manage their own economies and other related
economies. Civic nationalist views defending the idea of national self-
determination and the value of state sovereignty can be interpreted as
supporting this more skeptical view of the EU.

Over the past two decades, the formation of large coalitions has increased
in the European Union (EU), even in countries that have had no previous
political experience with them. Along with the significant growth of both
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new and radical parties, large coalitions signal the growing fragmentation
of contemporary European politics (Morini and Loveless, 2021).

An anti-essentialist perspective helps to better understand the
phenomenon of Brexit and right-wing populist strategy in the United
Kingdom. The success of the “exit” vote in the referendum was due to
the ability of those defending exit from the EU to articulate a range of
demands, in some ways heterogeneous. Tony Blair was largely responsible
for the Brexit. He implemented a program that benefited the middle class
in the south of England, which completely abandoned the more industrial
northern regions. Neoliberal globalization has really devastated these
sectors, and the Brexit referendum exit camp has managed to portray the
European Union as the source of all the problems these communities face.

The Brexit has become hegemonic, highlighting a whole series of
demands. In the construction of the people, heterogeneous demands are
constantly being articulated. It requires a hegemonic qualifier that becomes
a symbol that represents the demands; over which the people gather. The
people of the exit campaign clustered around the symbol of the Brexit, which
denoted all the heterogeneous competitions that were in fact resistance to
the post-democratic conditions created by neoliberal hegemony.

Those leading the campaign for exit managed to express this not as a
consequence of neoliberal hegemony, but as a consequence of belonging
to Europe. On this basis, the decision was to take back control and leave
the EU. This became the cement that crystallized the collective will. This
collective freedom was not an expression of existing demands; there were
no such demands against Europe. These demands were constructed by the
discursive campaign “Leave” (Mouffe and Ouziel, 2022).

2. Methods

The article is based on scientific works, articles, as well as the constituent
documents of the EU. The functioning of these organizations is clearly
evident in the fact that on the one hand, there are supranational bodies,
on the other hand, that successful integration is not necessarily connected
with the creation of supranational bodies.

The methods of research have been selected taking into account the
specifics of the goals and objectives of this work. In general, a systematic
approach based on a combination of the dialectical method of scientific
knowledge of international legal phenomena and processes, as well as
general scientific and special research methods was used.

The methodological basis of the work consists of interdisciplinary and
integrated approaches. The interdisciplinary approach is based on the
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application of theoretical developments of jurisprudence, philosophy,
history, political science, economic theory, etc., which enable the fullest
comprehensive study of European integration and identify its impact on
the state sovereignty of the European Union countries.

Consequently, the comparative legal method is used in the study of the
content and signs of superpower. In turn, the logical-legal method allows to
find elements, signs, and models of supranationality.

In the study is used a comprehensive approach aimed at revealing the
multidimensionality and multifactoriality of ontological determinants
of the integration process, contributing to the elucidation of connections
between the various structural levels of public power in the EU.

The hermeneutic method was used in the interpretation of the constituent
treaties and legislation of the EU, constitutions, and other sources of
national law in the aspect of clarifying the powers of Union institutions, the
legal regulation of issues related to the implementation of state sovereignty.

The use of system-structural and structural-functional methods helped
to consider the EU as an institutional-functional organization of power, the
legal order of the EU, giving it a character of integrity, as well as to define
the degree of complexity of the political system of the EU.

The historical-legal method was used to cover the issue of the evolution
of approaches to the unification of European countries.

In turn, the comparative legal method was used to clarify the legal nature
of the EU as an integration association, identifying a trend to strengthen
the supranational foundations in its institutional mechanism.

3. Results

Together with attempts at new forms of regional integration, the end
of World War II ushered in a new phase for shifting territorial boundaries,
political forces, and institutional structures on the European continent.
From the outset, this sparked various political and scholarly debates about
the further reconfiguration of state sovereignty, with federalists advocating
the unification of former, mostly belligerent, nation-states into a European
federation (Brack et al., 2019).

Common values are the basis for establishing the institutional structure,
definingthegoalsand objectives of theintegration association, andlegislating
them. Common foundations give integration processes sustainability and a
certain direction. The fundamental values remain largely unchanged and
are generally preserved and proclaimed in all the founding acts of the EU.
They may be formulated in different ways, undergo certain changes in the
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relevant documents, but they remain unchanged in their essential content.
The fundamental values laid down based on integration determine the
nature and ways of achieving the set goals.

In practice, such goals and objectives are formulated and implemented
as part of the development strategy, which may also undergo certain
changes at different stages of the development of the integration process,
depending on internal and external conditions. The objectives are directly
related to the tasks, which are enshrined in the regulations and statutes.
These are, first of all, founding treaties, as well as acts adopted to ensure
their observance. Comparing the European Union with other geopolitical
centers of power, it is necessary to bear in mind a number of its fundamental
peculiarities.

The formation of the single market and the eurozone, contributing to the
convergence of conditions in the EU countries, smoothing the differences
between the national and regional models of the participants of these
associations, did not deprive them of their national identity (Organisation
for economic co-operation and development, 2019).

The commitment to common ideals, principles, and values is one of the
most important conditions for the formation and stability of integration
associations. Law does not establish values and ideals, it only consolidates
and confirms their existence, builds upon them, and relies on them to ensure
their fullest and most effective implementation (European parliament,
2021).

In the EU, the governance process is no longer carried out exclusively
by the state, but by various supranational, state, and non-state actors
in a polycentric and non-hierarchical system of governance. From this
perspective, it seems that the political supremacy does not belong to the
member states or to the supranational bodies of the EU, but between them
is exercised in different ways and combinations according to the sphere of
politics.

Over time, the EU has developed into a unique system of multi-level
governance, in which national governments are limited in their ability to
control the supranational institutions they have created at the European
level. Who decides and how is not always clear in a policy that brings together
28 member states, a wide range of institutions, bodies, expert committees,
national agencies, and national institutions in constant interaction with
their domestic and international counterparts (Zaharia and Pozneacova,
2020).

The EU continues to consist of sovereign actors in international
economic relations who have transferred only part of their sovereignty to
supranational bodies, choosing European values as a guide in state-building
processes. Within the EU, states often act for themselves but join forces
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against third countries at the supranational level. A “Europeanization of
values and nationalization of interests” is taking place (Razumkov centre,
2021).

Regarding the new European Union candidates, it is important to note
that Central and Eastern European countries wishing to join the European
Union must undertake public administration reforms at the national
level to meet the Copenhagen and Madrid criteria for European Union
membership. In turn, such reforms are expressed in the adaptation of EU
values by introducing qualitative multisectoral reforms in order to bring
national legal systems as close as possible to EU law (Gerasymova et al.,
2021).

In the liberal intergovernmental mechanism, “domestic social actors”
are embodied, in essence, as economic producers who contribute to shaping
the advantages of states and the “winning set” available to them during
intergovernmental negotiations (Figure 1). In view of this, postfunctionalism
is the only theoretical approach that emphasizes the primacy of domestic
politics and the possible pressures it can have on reducing the level and
scope of integration (Webber, 2019).

He also notes the relevance of politicizing issues related to identity and
sovereignty, especially for explaining crises. For example, the migration
crisis, the illiberal challenge, and Brexit can be explained in part by the
moderating effect of the politicization of identity and/or sovereignty issues
by political actors at the domestic level. These crises mobilized collective
identities, which some saw them as sovereignty issues, and any attempts to
depoliticize these issues had the opposite effect (Borzel et al., 2019).

Intergovernmental mechanism

S

Internal objects

NS

Economic producers

Figure 1. Liberal mechanism of formation of supranational European Union
(author’s own development).
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Although post-functionalism does not offer a particular development
of the concept of sovereignty per se, it emphasizes the need to go beyond
the binary opposition of national sovereignty versus supranationalism and
shows how important internal actors and events are for understanding EU
integration and its crises (Brack et al., 2019).

Daring to categorize the European Union, it is necessary to agree with
Villasmil (2022), who point out that it is the timely resolution of the crises
in different democratic societies that will determine the continuation of this
form of government in time, a situation that requires a specific scientific
study of each experience of polyarchy in the hands of an interdisciplinary
team and, more importantly, still through the support of an organized civil
society that wants to build a better reality.

According to Bellamy, state sovereignty matters because people living
in states have a long history of self-government. Liberal-democratic states
give their citizens room to create and shape the institutions governing their
social and economic lives to ensure freedom and justice, including political
and social rights. But a proper assessment of state sovereignty does not
require the abandonment of supranational institutional schemes that bring
states together.

Indeed, supranational institutions such as the EU offer states a number
of important advantages, including regulating their interactions to avoid
interstate domination, addressing collective action, and cooperating to
better meet the needs of their citizens. But to be consistent about respect
for state sovereignty, cooperation among states is best realized through
a “consensus agreement among democratic states,” acting as democratic
representatives of their citizens (Bellamy, 2019).

Since the famous Maastricht ruling of the German Constitutional Court
in 1993, there has been a constant debate around the “No demos” thesis. In
their ruling on the Maastricht Treaty, German judges argued that there were
no pan-European demos that would underlie a possibly fully democratic
European polity. Thus, the main problem with popular sovereignty in the
EU is the impossibility of finding a sovereign who could grant powers to
joint institutions (Rose, 2019).

On the one hand, the fact that different people remain distinct
means that they retain control (i.e., veto power or withdrawal) over the
constitutive rules of state structure; on the other hand, it also implies that
different European peoples are obliged to exercise their sovereignty “only
in agreement with all other members of the state or people.”

Today’s political practice, however, shows that a) on an intellectual
level, the concept of democracy has no political or social consensus, and b)
on a practical level, shared sovereignty is not (yet?) an operational concept;
rather, it tests the limits of different types of sovereignty in everyday politics,
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igniting vivid conflicts with destructive potential for democratic order in
Europe (Brack et al., 2019).

4. Discussion

Institutionalized cooperation among states does not diminish the
sovereignty of member states and their people but can preserve and enhance
it. It becomes possible: by creating the conditions of external sovereignty,
providing for the protection of states from undue interference by other
states, or by enabling states to increase their internal capacity to promote
and protect the interests of their citizens.

In general, one can agree with the normative framework and the need
to define more precisely the relationship between state sovereignty and
supranational institutions. But, contrary to the arguments, one cannot
see how a supranational structure like the European Union can be created
without reducing the sovereign power of member states.

Over the past decade, the EU has been confronted with a “polycrisis”.
While it may seem that the EU is in a state of permanent crisis, this time is
different, as the European project has never had to face so many challenges
simultaneously, over such a long period of time, and with such a high price
to pay for inaction (Brack et al., 2019).

Over the past 10 years, not only have some Eastern and Central
European countries consistently challenged the legitimacy of the EU
and the Commission to take action when national governments adopt
legislative changes that put pressure on the liberal constitutional order and
the independence of their judicial systems, but more recently they have
challenged the necessarily supranational institutions to defend the common
values on which the EU was founded. This debate has raised fundamental
normative, political, and legal questions about the nature of the EU’s
political regime and its role in protecting shared values and preventing
member states from putting those values under significant pressure. This
is an existential threat and a political challenge to EU integration (Brack et
al., 2019).

The result of the Brexit referendum on June 23, 2016, came as a shock
not only to those remaining in Britain but also to pro-Europeans throughout
the EU. Apparently, pro-European adherents significantly misjudged the
support of most of their preferences. It is plausible to expect that an event
with such visibility and ramifications will affect the shaping of beliefs and
benefits not only among British citizens but also European citizens outside
the UK (Delis et al., 2020).
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Conclusions

The EU is an example of an orderly confidence-building process,
allowing governments to steadily cede elements of national prerogatives
to supranational institutions. In an effort to lay the foundation for greater
integration to make future wars in Europe impossible, a gradual approach
was adopted, beginning with the European Coal and Steel Community as
the area where the benefits of cooperation after the war were most evident.
Based on this, the Treaties of Rome establishing the European Economic
Community were signed in 1957.

The 1978 decision of the European Court of Justice established the
principle of mutual recognition of judgments in any one state among all
other European states. The Single European Act of 1987 abolished the
requirement of unanimity in decision-making, and then streamlined
Europe in 1992 and abolished border controls. The European Parliament
evolved from a deliberative group of national parliamentarians to a directly
elected body.

The Maastricht Treaty of 1992 called for a common currency and gave
legal meaning to the concept of Union citizenship. The Lisbon Treaty in 2009
expanded European competence, strengthening the European Parliament.
There have been ups and downs, and countries have progressed at different
rates, but the Union has expanded to 28 members.

Since the end of the twentieth century, the EU is believed to have suffered
from a significant legitimacy crisis, combining symptoms of a structural
democratic deficit on the one hand and a general lack of effective solutions
to common problems on the other.

Since the creation of the European project, the external relations of
the European Union and its member states have been central to their
development at the international level. A striking feature of international
relations today is the increasing number of international organizations
and international agreements, as well as the growing range of issues they
involve. This naturally encourages the EU and its member states to make
active use of their external powers. While the EU has gained a lot of external
powers - because of treaties and case law - member states can still take
autonomous actions, as long as they do not violate EU law.

Sovereignty is at the heart of conflicts over membership, as the Brexit
showed. Although in the past “closest union” was the only way forward, and
the return of sovereignty was unthinkable and legally impossible, the Lisbon
Treaty allows member states to withdraw from the Union in accordance
with their constitutional requirements. The extent to which leaving the EU
allows a return to the world of “early sovereignty” is unknown, and Brexit
is an interesting case in point. Similarly, the conflicts in Britain over the
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Brexit reveal a fundamental tension between different types of sovereignty,
in particular between popular sovereignty and parliamentary sovereignty.
These crises demonstrate that conflicts of sovereignty occur at different
levels, in different domestic situations, and involve different spheres of
politics.
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El impacto de la descentralizacion en la velocidad de
prestacion de servicios administrativos en diferentes
campos

Resumen

Mediante una metodologia de base analitica y documental, el objetivo
del estudio fue establecer la relacion entre el grado de descentralizacion
y la velocidad de prestacion de servicios administrativos a nivel local en
diferentes campos en los paises europeos y Ucrania. El estudio involucro
indicadores de la velocidad de entrega de servicios administrativos
(registro de empresa, permiso de construccién y registro de propiedad) de
acuerdo con la metodologia Doing Business del Banco Mundial. La relacién
identificada entre el grado de descentralizacién y la velocidad de prestacion
de servicios administrativos a nivel local fue la base para establecer que el
tiempo para registrar una empresa y obtener un permiso de construccion
disminuye en funciéon del mayor grado de descentralizaciéon. El tiempo
de registro de la propiedad aumenta a medida que aumenta el grado de
descentralizacion, lo que se explica en parte por la complejidad de los
modelos de procedimientos administrativos y su duracion. Se concluye que,
una comparacion de la velocidad de prestacion de servicios administrativos
(registro de empresas, permiso de construccion, registro de propiedad) en
Ucrania con el indicador promedio de un grupo de paises revel6 resultados
significativamente mejores en Ucrania.

Palabras clave: administracion publica; descentralizacion de la gestion;
servicios administrativos; o6rganos de autogobierno
local; impacto de la descentralizacion.

Introduction

The development of territorial communities is one of the key issues in
the public administration system. The need to improve the effectiveness
of the territorial entities, to ensure the ability to perform functions of the
state at the local level require new approaches to the distribution of power
at different hierarchical levels. The economic and social reform policy in the
context of strengthening the regional and local capabilities of self-governing
entities offers the concept of decentralization of power.
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This model of the distribution of power is widely used both in the world
as a whole (123 countries started administrative decentralization processes
during 1970-2014 (Tester, 2021)) and in the European Union. Significant
experience has been accumulated regarding different approaches to the
organization of the distribution of resources and powers in view of the
growing role of subnational levels of public administration in the EU
countries. An important result of decentralization is an effective and open
system of territorial organization of power in the country.

Decentralization involves strengthening the capabilities, responsibility
and effectiveness of the public administration system at the local level,
and improving the provision of public needs. In turn, these processes
create problems related to the growth of territorial distinctions in terms
of development, financial and administrative capacity, and the possibilities
of providing administrative services by the public administration system.
Balanced approaches to providing decentralization with a financial
component can improve the efficiency of resource allocation and use,
ensuring the territorial community’s ability to fulfil spatial development
tasks and expanding the opportunities of inclusive solutions. This is crucial
for both European countries and Ukraine, which has recently implemented
a decentralization reform.

The discussion on the construction of a centralized or decentralized
system of public administration is quite old. Key political issues in the
current debate on the development are reducing centralized control and
delegating power to local authorities. Decentralization policies assign
local self-government bodies an institutional role to implement the
achievements of democracy through leadership training, political stability,
local consultation and more effective public accountability.

The liberal approach emphasizes decentralization for better
organizational efficiencyin providing goodsandservices, forenvironmentally
sustainable development, and in promoting local development through
citizen participation. The researchers’ interest in the consequences of
decentralization for the economy focused mainly on economic growth, and
some studies indicate that there is an optimal level of decentralization that
maximizes the growth rate of the economy (Martinez-Vasquez et al., 2017;
Camoes, 2022; Canare, 2022).

Public administration and fiscal decentralization reform increase the
autonomy of territorial entities and reduce dependence on the state budget.
Local self-government bodies improve public welfare and the service
quality on the basis of expanded management of their own finances. In this
connection, multi-level management models have gained key importance
in the political mechanisms of European countries in recent decades,
thereby strengthening the capabilities of local self-government bodies.
The transition from the creation of facilities to service delivery sets up an
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environment which provides citizens with an opportunity to choose service
providers from the perspective of their own benefit and quality (Mihalik et
al., 2019).

Decentralization of administrative, fiscal and political powers has made
local authorities able to provide the population with basic services that
contribute to the quality of life and well-being in the community. Researchers
of decentralization processes consider the importance of formal political
institutions, which, by means of reform, change the approach to public
services through institutional mechanisms associated with democratic
development. There is an opinion that the quality of public services was
influenced by the inadequate professional level of the employees, the lack
of basic administrative infrastructure, etc. As a result, it can be difficult to
meet public needs even with available resources and powers. At the same
time, global experience shows that fair local elections, transparency, citizen
participation, capacity of civil servants and existing basic infrastructure are
key factors for effective decentralization in order to improve service delivery
at the local level (Sujarwoto, 2017).

Decentralization has enhanced interest in local politics and public
services, while local-level democratic processes have increased competition
in local political struggle (Ziegenhain, 2015). It is important to have
sufficient powers and financial resources in view of the possibility of
decentralization to improve the work of local self-government bodies by
responding to the direct citizens’ participation requests. The institutional
models of decentralization differ from country to country, but they are
all based on the democratization of the effective public service delivery
processes (Nishimura, 2022).

Decentralization can be considered as a process in which local political
and institutional actors receive varying degrees of autonomy in relation to
central public authorities. This implies a change in the relationship between
the national and local levels in the field of rights and responsibilities and
the expansion of the powers of authorities at the local level (Borrett et al.,
2021). The Organization for Economic Co-operation and Development
considers the transfer of powers, responsibilities and resources from central
authorities to subnational authorities with a certain degree of autonomy as
an important aspect of decentralization (OECD, 2019).

The decentralization consists of political, administrative and fiscal
aspects. The decentralization reform may be implemented at a different pace
and depth in different countries in view of their launch at different time and
established needs. The decentralization of the above three aspects will be
asynchronous, but the interaction between them is important. So, attempts
to measure decentralization will have certain limitations, as any approach
to this issue must provide for the definitions, concepts and methods used by
researchers, which will affect the results (Borrett et al., 2021).
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Administrative decentralization involves the transfer of responsibility
for the provision of public services from central authorities to the territorial
communities. Fiscal decentralization involves the transfer of authority
over the revenues and expenditures of the budget to local self-government
bodies (Chaudhary and Iyer, 2022). Political decentralization is based on
the model of the exercise of power by autonomous local authorities elected
directly by citizens. Administrative decentralization speeds up decision-
making at the operational level, thereby preventing delays caused by
the need to transfer issues to a higher level of the hierarchical authority
structure (Gardi et al., 2020).

The existing need to determine the degree of decentralization raises
the issue of creating the required methodology. Approaches to the
decentralization indices became clearer in the academic environment in
the late 1990’s. Decentralization indices are based on a ranking system that
classifies sub-national entities based on their degree of territorial autonomy
through evaluation. Researchers determine institutions and institutional
resources, styles of intergovernmental relations, party ties, and political
leadership as the main dimensions of territorial capacity (Harguindéguy et
al., 2021).

There are other approaches that, for example, demonstrate the degree
of decentralization in the EU countries based on a special study of the
distribution of powers, including on the legal basis for different governance
structures in the EU Member States (Harguindéguy et al., 2021; European
Committee of the Regions, 2022). The general degree of decentralization
in the EU country can be determined using the available data on the level
(index) of fiscal, political and administrative decentralization.

The decentralization processes, providing for the autonomy of the
territorial entity, contribute to the expansion of meeting the needs of
individuals and legal entities. One of the important directions is the
provision of administrative services by local self-government bodies.
Studies show that local self-government bodies with a higher degree of
financial (fiscal) decentralization reduce their own expenses and increase
the number of public services.

Besides, increased accountability of local self-government bodies based
on local tax transparency can improve local service delivery (Bianchi et al.,
2021). Delegating administrative powers to local authorities can improve
public service delivery, taking into account the availability of information,
understanding the needs of citizens or conducting monitoring at the local
level (Chaudhary and Iyer, 2022).

When considering the issue of satisfaction with the administrative
services by local self-government bodies, one of the key parameters is their
delivery speed in different fields, which may indicate a certain administrative
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capacity of the authorities at the local level. Based on the foregoing, the
aim of the study is to find out the degree of influence of decentralization
processes on the speed and quality of administrative services provided at
the local level in different fields in European countries and Ukraine. The
aim involved the following research objectives:

1. Define of the degree of decentralization;

2. Identify the terms of the main widespread administrative services
in different fields;

3. Determine the correlation between the degree of decentralization
and the administrative service delivery speed;

4. Comparison of the time of administrative service delivery in Ukraine
with certain global indicators.

1. Methods

The methodological approach of the research is divided into several
stages: making a list of countries to be analysed; determination of the
administrative service delivery speed; determination of the degree
of decentralization; finding a relationship between the degree of
decentralization and the administrative service delivery speed; comparison
of average European indicators of the administrative service delivery with
Ukrainian ones.

It is proposed to include the EU countries in the sample to be analysed
(Belgium, Latvia, Germany, Sweden, Denmark, Finland, Spain, Poland, the
Czech Republic, the Netherlands, Slovenia, France, Italy, Portugal, Croatia,
Estonia, Austria, Lithuania, Hungary, Romania, Bulgaria, Greece, Slovakia,
Luxembourg, Cyprus, Ireland, Malta).

The time of administrative service delivery to the customer (consumer)
is determined in accordance with the following services: company
registration, construction permit and property registration. These types
of administrative services are selected as one of the most widespread,
sufficiently complex in terms of registration procedures and the availability
of relevant data.

Separate indicators of the World Bank’s Doing Business methodological
approach assessment were used to obtain data on the time of administrative
service delivery. Doing Business indicators include sections that directly
address the time of the relevant administrative service delivery (World
Bank, 2020a; World Bank, 2020b). The Decentralization Index of EU
countries (European Committee of the Regions, 2022; Harguindéguy et al.,
2021) was used as an indicator of the degree of decentralization. Possible
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dependencies of the administrative service delivery speed on the degree
of decentralization of the country are determined based on the selected
indicators using a graphic method (scatter diagram).

The comparative analysis determined the level of administrative services
in Ukraine relative to the EU high income countries and OECD.

2. Results

It should be noted when analysing such administrative services as
company registration, construction permit and property registration in the
EU countries that the processes of execution of individual documents will
take into account certain features. The specified features include the work
regulations of public authorities authorized to deliver a particular service,
and the number of procedures provided for by the regulations of a particular
country, which must be carried out for obtaining this administrative permit/
service.

Data on the time of administrative service delivery are provided in the
World Bank’s Doing Business report (World Bank, 2020a; World Bank,
2020b) as separate indicators that characterize the state of the provision
of administrative services in 190 countries of the world in 2020. A graphic
analysis will be conducted on the basis of available data on the time for
company registration, obtaining construction permits and property
registration in individual countries of the European Union and the number
of administrative procedures provided for by the current legal acts of each
country (Figure 1).
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Figure 1. Speed of administrative service delivery in selected EU countries,
days (World Bank, 2020b).

Analysis of time for administrative service delivery (Figure 1) shows
significant differences between countries. For example, the company
registration in the studied countries ranges from 3.5 (Denmark, Estonia,
Netherlands) to 37 days (Poland). At the same time, property registration
takes from 2.5 (Netherlands) to 135 days (Poland). A construction permit
service takes much longer to complete: from 64 days (Denmark) to 507
days (Cyprus).

For a better understanding of effective service provision, it is possible
to determine the conditional speed of one administrative procedure as an
illustrative example with a view to different approaches to the company
registration processes determined by the national legislation of each
country (Figure 2).
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Figure 2. The time of company registration, the number of administrative
procedures and the conditional speed of the administrative procedure (World
Bank, 2020Db).

The study of the degree of decentralization of selected EU countries,
carried out in accordance with the existing methodical approach, showed
that the indices of general decentralization range from 0.8 (Ireland, Malta)
to 2.5 (Latvia, Germany). As noted above, the general Decentralization Index
consists of the indices of fiscal, political and administrative decentralization.
It should be noted on the basis of these directions that the countries are in
the range from o (Malta) to 3 (Germany, Sweden) according to the Fiscal
Decentralization Index. Ireland (1.2) obtained the minimum index of
political decentralization, while Latvia, Germany obtained the maximum
— 2.5. The Administrative Decentralization Index was the lowest level in
Ireland (0.6) and the highest in Denmark (2.5) (European Committee of the
Regions, 2022; Harguindéguy et al., 2021).

The dependence of the speed (time) of obtaining a building permit on the
degree of decentralization can be identified in Gretl using graphical analysis.
The conducted analysis based on the scatter diagram demonstrates the
general trend of most of the studied countries (Figure 3). The trend proves
that when the degree of decentralization increases, the time of providing an
administrative service (a construction permit) decrease. The indicators of
Cyprus, where the time-of-service provision — 507 days — was recorded,
can be considered the most significant deviation.
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Figure 3. The relationship between the time of obtaining a construction
permit (days) and the degree of decentralization.

We can see a similar situation in the analysis of the dependence of the
time of company registration on the degree of decentralization (Figure
4). The indicators of Poland (37 days) can be distinguished, which are
significantly different from the general trend.
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Figure 4. The relationship between the time of company registration and the

degree of decentralization.

The situation is the opposite when the dependence of the time of
property registration on the degree of decentralization is analysed (Figure
5). A certain increase in the time of obtaining an administrative service is
noticeable with an increase in the degree of decentralization in the country.
Poland’s indicators (135 days) differ significantly from the general trend.
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Figure 5. The relationship between the time of property registration and the
degree of decentralization.

In general, it should be noted that the property registration and the
company registration procedures take significantly less time (with the
exception of Poland) than obtaining a construction permit in the EU
countries.

The reform of the system of local self-government and territorial
organization of power in Ukraine has been ongoing since 2014. This
provides for complex reforms in key areas aimed at establishing democratic
institutions, ensuring coordination of the interests of the state and territorial
communities, improving the quality of life through decentralization (Siryk
et al., 2021).

The indicators of the number of procedures required to obtain an
administrative service (company registration, construction permit,
property registration) in Ukraine and the average indicator for a group of
countries (Europe and Central Asia; high income OECD countries) (Table
1) are compared blow.



Yurii Turovets, Tetyana Kaganovska, Tatiana Filipenko, Anastasiia Filipenko y Olha Kravchuk
198 The impact of decentralization on the administrative service delivery speed in different fields

Table 1. Number of procedures in the provision of administrative services, 2020
(World Bank, 2020c¢).

Indicator Ukraine | Europe and High income
Central Asia | OECD countries

Company registration 6 5.2 4.9
procedures (number)

Construction permit 10 16.2 12.7
procedures (number)

Property registration 7 5.5 4.7
procedures (number)

Table 1 shows that the indicators of Ukraine slightly exceed the average
data for the group of countries “Europe and Central Asia2 and “the OECD”,
and, for example, the indicator for a construction permit turned out to be
better in Ukraine.

The speed of administrative service delivery (enterprise registration,
construction permit, property registration) in Ukraine and the average
indicator for a group of countries (Europe and Central Asia; high income
OECD countries) will be analysed in the same way (Figure 6). The obtained
results show that these indicators are significantly better in Ukraine: the
time spent on obtaining an administrative permit is almost 2 times less
than the maximum value in the “company registration” group, 1.5 times
less than the maximum value in the “property registration” group, and 2.3
times less in the “construction permit” group.

180 170,1

160 1523
140
120
100
80 72,5
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40
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m Ukraine  ®Europe and Central Asia ~ ® High income OECD countries

Figure 6. Time of administrative service delivery (days), 2020 (World Bank,
2020¢).
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In September 2022, a survey was conducted among employees of local
self-government bodies (442 respondents) as part of the PROSTO Project
“Support to Services Accessibility in Ukraine” in partnership with the All-
Ukrainian Association of United Territorial Communities (Prosto, 2022).
The purpose of the survey was to find out the level of basic administrative
services in Ukraine by various entities of government bodies authorized to
provide relevant services. Figure 7 illustrates the results of the assessment
of administrative procedures.
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Figure 7. Assessment of the provision of the most requested administrative
services in Ukraine in 2022, points (Prosto, 2022).

Theabove assessmentindicatesasignificantly highlevel ofadministrative
services in the field of land resources, social services, obtaining permits
and certificates, etc. in Ukraine. Most of the entities authorized for the
provision of administrative services received the highest score from half
of the respondents for the quality of services, and one entity received
the highest score from more than a third of the respondents. In general,
the decentralization processes in Ukraine enabled reducing the time of
providing administrative services at the local level and the quality of these
services improved.
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3. Discussion

So, the public administration decentralization processes, which transfer
the state functions from the central to the local level, have a positive effect on
the organization of administrative services and can influence social results
through the simplification of approaches, social responsibility, meeting the
needs of individuals and legal entities.

A review of academic approaches to assessing the degree of
decentralization showed that there is no single best approach. The research
involved an approach based on the methodology of determining the general
Decentralization Index, which is based on a combination of administrative,
fiscal and political decentralization. An important methodological
limitation is that the definition, with the exception of the fiscal dimension,
of indicators that measure decentralization depends on researchers and
experts collecting and evaluating reliable information (Borrett et al., 2021).

The limitations of the study are the use of data only for the selected
Europeancountries,astherearenomethodologicallysimilardecentralization
indexes for a larger number of countries, where a comprehensive index
based on political, administrative, and fiscal decentralization is used. It is
appropriate to use countries of the world with different levels of economic
development and degree of decentralization for further extended analysis.

The conducted research demonstrates that feedback reveals the
dependence of the speed of obtaining a construction permit and company
registration on the degree of decentralization. An increased degree of
decentralization, i.e., an increased political, administrative and fiscal
capacity of local authorities, enables to reduce the administrative service
delivery time. This is implemented mainly by reducing the number of
administrative procedures or speeding up certain procedures.

The issues related to urban planning documents, land use, compliance
with the current fire prevention, sanitary and epidemiological, construction
legislation in the course of obtaining a construction permit fall under the
powers of the territorial community. Coordination, transfer of documents
between authorized government bodies takes place in a short period of
time, thereby increasing the speed of providing administrative services
while expanding administrative functions of local self-government bodies.

The same applies to company registration, the procedure of which
remains shorter and more simplified compared to all the studied
administrative services. In this case, the simplification is enhanced by the
aspiration of local self-government bodies for stimulating the environment
forthe development of entrepreneurial initiative and operation of companies
that pay taxes to the local budget, through administrative law mechanisms
(World Bank, 2020d; World Bank, 2020e; World Bank, 2020f).
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The dependence of the time of property registration on the degree of
decentralization can be distinguished in the general understanding of the
state of affairs regarding the administrative service delivery speed. In this
case, there is (mostly) a noticeable increase in the time of administrative
service delivery with increased degree of decentralization. The countries in
which property registration procedure is quite quickly: the Netherlands (2.5
days), Lithuania (3.5 days), Denmark (4 days), Sweden (7 days) should be
single out here. Although these countries have a different Decentralization
Index, all of them are characterized by a fairly prompt certification of
ownership — no more than a week.

At the same time, countries with a high degree of decentralization
(Germany, Finland) have indicators of administrative service delivery
speed of 52 and 61.5 days, respectively, which are almost comparable to
countries with average values of the Decentralization Index (Slovenia,
property registration time — 50.5 days; France, property registration time
— 42 days).

In our opinion, some procedures that involve preliminary property
registration (verification of collateral, sales agreement certification) and
post-registration procedures provided by local self-government bodies
increase the time the said administrative service delivery. For example, in
Latvia, property registration procedures include verification of ownership
rights in the Land Cadastre, denial of the local self-government body
regarding immovable property, entry of information into the Land Cadastre.

The expansion of the powers of the local self-government body in Latvia
in the property registration process includes the denial to use the property
for the performance of municipal functions. In the event that the local self-
government body does not provide an answer within the period specified by
law, the ownership may be transferred to the applicant after 27 days (World
Bank, 2020e€).

The practice of registering ownership rights to real estate in Germany
also has national features related to the expansion of the powers of local
authorities. The applicant must obtain a waiver of pre-emptive rights
from the municipality within 14 days. Besides, 20 days are allocated for
the procedures related to the entry of relevant data into the land cadastre
(notification, cancellation of encumbrances).

It takes 15 days to pay the real estate transfer tax and receive a notice
from the tax authority, and the directly final stage of registering the new
owner in the land register takes the same 15 days (World Bank, 2020f).
Therefore, it can be argued that excessive coordination of procedures at the
local level complicates the provision of an administrative service (property
rights registration) and increases the overall time of the procedure.
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An important limitation is the need to understand the differences in the
decentralization systems of Ukraine and European countries. Governing
bodies in the EU Member States at the regional and local levels can receive
common EU resources that enable strengthening local development and
the distribution of powers between the state and sub-national components.
For countries with significant budget constraints, this allows co-financing
of development projects and improving the ability to provide high-quality
administrative services.

Besides, the direction of decentralization in the EU Member States is more
related to the regional level, and current social issues are focused on the level
of territorial communities. Transfer of the focus of management decision-
making and administration to the community level enables minimizing
the costs of providing public goods and stimulating their provision, which
implies further improvement of the institutional environment.

The issue of providing services in decentralized management systems
is actively discussed in the academic literature. The problem of the quality
of serviced provided by local self-government bodies and its inequality
within the country is discussed. Some researchers are uncertain about the
above issue, because the capabilities of local authorities are influenced by
many factors: local taxation conditions, lack of accountability mechanisms,
targeted transfers, equalization models, infrastructure provision needs, etc.
(Arends, 2020).

Local authorities should apply different technologies, methods, systems
and strategies to solve service delivery problems, taking into account the
complexity of criteria that affect management and decision-making to
improve the quality of life (Bostanci and Erdem, 2020). The impact and
results of the models used by local self-government bodies to provide
services at the local level (self-provision, use of municipal enterprises, use
of private enterprises, inter-municipal cooperation) are also important
(Schoute et al., 2018).

The successful implementation of local self-government reforms
requires institutional and administrative capacity, as well as the use of
innovative approaches and tools. It should be added that decentralized
governance for effective service delivery requires professional and qualified
personnel in local self-government bodies; further improvement of the
legislative framework of decentralized governance systems; acceleration
and economic efficiency of the administrative services (Sabir et al., 2021).

The specified terms for the provision of administrative services, which
were used in the study, may be shorter in practice than those determined
according to the applied methodology. This may be influenced by the
expanded use of electronic governance, the submission of most documents
in electronic form, changes in the legal framework regarding the reduction
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of certain terms, the transition to the implementation of a single registration
body.

The fairly good results obtained for Ukraine may be adjusted for the
worse, because the study did not take into account the effects of possible
corruption factors and the specifics of the human factor. Although it should
be noted that in recent years, Ukraine has taken significant steps to shorten
the terms of providing administrative services and minimized bureaucratic
and corruption factors in many areas of public services. Further studies
should include the indicators of a larger number of countries that have
actively implemented the decentralization reform, and an expanded list of
administrative services provided at the local level.

Conclusion

Therefore, the state mainly tries to solve organizational, administrative
and financial issues in the process of providing administrative services.
It tries to attract the necessary resources in order to strengthen its own
capacity, including the provision of services, to speed up administrative
procedures, to improve quality of services provided at the local level. The
decentralization reform provided for the transfer of certain functions of the
state to the subnational level, which expanded the capabilities of local self-
government bodies in terms of administrative, political and fiscal areas. But
the degree of decentralization of different countries is different.

This study involved a methodological approach based on the
Decentralization Index of the EU member states. This enabled clarifying
certain regularities of the impact of the degree of decentralization on the
administrative service delivery speed. The study found that the time of
a construction permit and company registration procedures decreases
with increased degree of decentralization. At the same time, a slight
increase in property registration time is noticeable with a higher degree of
decentralization.

The analysis of property registration systems and procedures in the
selected countries demonstrates the legislative and procedural complexity
of property registration processes and the rather long terms of coordination
of some issues by local self-government bodies, which partially explains the
obtained result. A comparison of the terms of the provision of administrative
services in Ukraine with the average indicators of certain groups of countries
demonstrates a greater efficiency of the provision of services in Ukraine
than in the countries selecting for the comparison.

The study proves that the further implementation of the decentralization
reform provides the results of improving the quality of local services in
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the future in view of the current changes in the legislative framework,
strengthening of fiscal capacity, creation of innovative mechanisms of
interaction with local self-government bodies. But it is also important to
take into account the peculiarities of each particular country, which are
determined by the general level of economic development, the peculiarities
of economic activity, the institutional environment, the development of the
electronic government system, the transparency and accountability of the
public administration system, the effectiveness of anti-corruption policy,
etc.
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Abstract

The article is devoted to highlighting the role of digital
technologies in the public administration sphere, taking into
account the modern experience of the EU countries. The
methodological basis of the research is the institutional approach,
which provides for ensuring the effectiveness of the interaction
between the components of the institutional system and the
mechanisms of its implementation and control over the use of
digital technologies and makes it possible to create an effective network of
relationships between all levels of the system horizontally and vertically, as
well as to increase the efficiency of the entire system public administration
and the quality of public services. The advantages of the implementation
of digital technologies in public administration are highlighted, which
makes it possible to: increase the efficiency of public administration, reduce
administrative costs, improve the quality of public services and ensure
their availability, and reduce the level of corruption. The results of the
implementation of digitalization of public services in the EU countries were
analyzed in accordance with the program for the implementation of digital
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measures within the framework of the Recovery and Sustainability Fund.
The necessary directions for the activation of the implementation of digital
technologies in the public administration system are substantiated.

Keywords: digital technologies, digital public services, public
administration, institutes of public administration.

El papel de las tecnologias digitales en el ambito de la
administracion puablica

Resumen

El articulo est4 dedicado a resaltar el papel de las tecnologias digitales
en el campo de la administraciéon pablica, teniendo en cuenta la experiencia
internacional actual. La base metodolégica de la investigacién fue el
enfoque institucional, que prevé asegurar la efectividad de la interaccion
entre los componentes del sistema institucional y los mecanismos de su
implementacion y control sobre el uso de las tecnologias digitales y, al mismo
tiempo, posibilita la creaciéon de una red efectiva de relaciones entre todos
los niveles del sistema en sentido horizontal y vertical, asi como incrementar
la eficiencia de todo el sistema de la administracion ptiblica y la calidad de
los servicios ptblicos. En las conclusiones se destacan las ventajas de la
implementacion de las tecnologias digitales en la administracion ptblica,
que permiten: aumentar la eficiencia de la administracion puablica; reducir
los costos administrativos; mejorar la calidad de los servicios publicos y
asegurar su disponibilidad, y; reducir el nivel de corrupciéon. Finalmente,
se analizaron los resultados de la implantacion de la digitalizacién de los
servicios publicos en los paises de la Union Europea de acuerdo con el
programa de implantaciéon de medidas digitales en el marco del Fondo de
Recuperacién y Sostenibilidad.

Palabras clave: tecnologias digitales; servicios publicos digitales;
administracion publica; institutos de administracion
publica; politicas digitales.

Introduction

Modern globalization challenges of creating a post-industrial society are
based on the development of an open information space, which serves as the
basis of democracy, socially oriented economic development, productivity
improvement, and quality of life in general. Within the paradigm of post-
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industrial development, digitization processes become a necessity and an
unconditional attribute of everyday life, permeating all spheres of social
extended reproduction. The role of introducing digital technologies into
all spheres of public life, including public administration, is becoming
important.

The purpose of the article is to outline the role of digital technologies
in the public administration sphere, taking into account the modern
experience of the EU countries. To achieve the goal, the authors set the
following tasks:

« the importance and relevance of this topic is substantiated, taking
into account modern globalization trends of establishing a paradigm
of post-industrial development;

« the advantages of the implementation of digital technologies in the
field of public administration are clarified;

e e-governance models and digital technologies in public
administration were analyzed;

« directions for ensuring the implementation of digital technologies
in public administration are substantiated.

1. Literature Review

Ensuring effective management in the conditions of digitalization
requires the use of electronic government, electronic management,
establishing a system of electronic services, ensuring electronic democracy
and electronic commerce. That is why the issue of introducing digital
technologies in public administration is urgent. Scientific researches on the
above-mentioned issues were carried out by the following scientists: Ap-
Azli et al. (2019); Chyrun et al. (2020); Cosmulese et al. (2019); Derhaliuk
et al. (2021); Gowd (2022); Kholiavko et al. (2021); Khrushch et al. (2022);
Kyeong et al. (2022); Martinez et al. (2020); Melnychenko et al. (2022);
Mustafa et al. (2022); Najimi (2020); Popelo et al. (2022); Pratap et al.
(2020); Saleh (2019); Tyagi and Goyal (2021) and other.

Within the framework of the scientists’ article (Gowd, 2022), network
management is used as a theoretical basis for determining key success factors
by analyzing the role of state and non-state actors in the implementation of
a public distribution system. Scientists note that the e-governance approach
is becoming an important theoretical basis in the field of management and
public policy for identifying challenges and problems in the field of politics
and building electronic networks between government entities, markets, civil
society and citizens.
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Scientists (Mustafa et al., 2022) are investigating the impact of e-services
management on local self-government. The authors provide empirical evidence
on the factors that influence citizens’ willingness to use electronic services.
The article analyzes the role of such factors as: awareness of e-services, poor
infrastructure and technical problems (quality of e-services) in the use of
e-services.

The results show that factors such as availability at any time, reduced
waiting time and quality of information are the most important factors that
increase the importance and willingness to use e-services. The authors note
that the conducted research theoretically and empirically contributes to the
acquisition of knowledge about the management of electronic services of local
self-government.

The authors of the article (Kyeong et al., 2022) argue that institutional and
political resources affect the selective response of the government, scholars
try to prove this argument through Korea’s e-government system. Scientists
are convinced that the results of the research contain practical lessons for
practitioners who are concerned about the e-government system as a space
for communication between the government and citizens.

The study (Tyagi et al., 2021) examines and presents the gaps in various
e-Governance services developed, implemented in India, an initiative taken
under the concept of achieving the Digital India agenda announced by the
Government of India through information and communication technology.

The authors (Martinez et al,, 2020) prove that, despite the fact that
e-governance was institutionalized as a state policy that promotes citizens’
access to information, transparency and control of state institutions, according
to the results of research by scientists, the introduction of e-governance did
not immediately cause a positive impact on reducing corruption, and, as a
result, state government policy needs improvement.

The purpose of the scientists’ article (Najimi, 2020) is to study the role of
e-government in the least developed countries in the context of public finance
management and service provision. The article examines the challenges
and opportunities in the way of modernizing management systems, fighting
corruption, and improving the space for the country’s development.

It has been explored (Pratap et al., 2020) that e-government uses
technology to increase transparency, reduce remoteness, and empower people
to participate in the political processes that shape their lives.

The authors of the article (Chyrun et al., 2020) consider the issue of
optimizing the choice of a cryptographic algorithm for the protection of
information for the management of IT projects of electronic government by
using a non-linear convolution of criteria based on the method of hierarchies,
taking into account the requirements: security, speed, characteristics of the
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algorithm. Based on the results of the research, scientists determine the
optimal cryptographic algorithm that ensures the integrity and availability
of information during the management of the IT project of electronic
government, user authentication and the impossibility of denying the fact of
sending/receiving information.

Within the framework of the study (Saleh, 2019), citizens’ satisfaction
with the innovative online passport application service introduced by the
Immigration Service was analyzed. The researchers assessed which types of
innovation (technology, access, process, product, and payment method) had
the strongest and weakest effects on citizen satisfaction.

Based on the results of the analysis, scientists (Ap-Azli et al., 2019) have
clearly defined the mechanism for solving issues of improper management
of electronic document management. The authors outline the problems
of improper management of electronic documents with a constructive
reflection of the approach, mechanism and elements of proper management.

Despite the existing publications in the field of e-government and the use
of other aspects of digitalization, the question of the role and place of digital
technologies in public administration requires further study, analysis and
systematization of existing research.

2. Methodology

Themethodological basisof theresearchistheinstitutional approach. The
institutional approach makes it possible to consider public administration
as a set of rules, norms, methods of activity, thinking, etc. The institutional
approach involves ensuring the effectiveness of the interaction between
the components of the institutional system and the mechanisms of its
implementation and control over the use of digital technologies, which
makes it possible to create an effective network of relationships between
all levels of the system horizontally and vertically, as well as to increase
the efficiency of the entire system of public management and the quality of
provision public services.

3. Results

We would like to note that relations related to the creation, preservation,
accumulation, processing, dissemination and protection of information in
general were of great importance for social development even before, but
modern technologies change the essence and role of information, affecting
all spheres of life. The development of information and communication
technologies has increased the importance of information as a resource,
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as well as increased the relevance of ensuring human rights in society in
relation to freedom of expression, the right to information and access to
it, the right to non-distribution of information and the preservation of its
confidentiality, etc.

World experience proves that the implementation of digital technologies
in public administration makes it possible (Fig. 1):

» to increase the efficiency of public management as a result of
simplifying management procedures and reducing time;

» toreduce administrative costs due to the introduction of progressive
methods of decision-making and publication;

« improve the quality of public services and ensure their availability
for all sections of the population of all territories;

» to ensure the transparency of the work of power institutions, to
increase their effectiveness due to the introduction of new methods
of control and diagnosis of their work;

e improve the quality of work of state authorities and local self-
government by involving citizens in discussions and making
management decisions;

« reduce the level of corruption and achieve a qualitatively new level
of public administration.

Modern globalization challenges cause an urgent need to implement
digital technologies in the field of public administration. Each country,
taking into account the specifics of the public administration system,
implements a certain model of e-government.
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ADVANTAGES OF THE IMPLEMENTATION OF DIGITAL TECHNOLOGIES IN
PUBLIC ADMINISTRATION

mcreasing the efficiency of public administration as a result of simplifying
administrative procedures and reducing time

reduction of administrative costs due to the mtroduction of progressive methods of]
decision-making and publication

improving the quality of public services and enswring their availability for all
segments of the population of all territories

ensuring the transparency of the work of government institutions, increasing their
effectiveness due to the infroduction of new methods of monitoring and diagnosing
their work

L- T L L

improving the quality of work of state authorities and local self~government by
f|involving citizens i discussions and making management decisions

reducing the level of cormption and achieving a qualitatively new level of public
administration

N
TO ACTIVATE THE IMPLEMENTATION OF DIGITALTECHNOLOGIESIN THE
PUBLIC ADMINISTRATION SYSTENML, IT IS NECESSARY TO ENSURE

expanding the cicle of comswmers of mformation about the activities of public
administration institutions

wide access of citizens to receive e-services via the Internet I

constant exchange of information between state authorities and its updating |

stimulating the creation of digital infrastructure to ensure the imp lementation of reforms
in the direction of building electronic governance

development of digital literacy, skills and competences among both citizens and civil
servants

stimulation of digital participation of citizens in management decision-making by public
administration institutions

ensuring the formation of a single information space throughout the country I

mcreasing accessibility for citizens to services i the field of digital technologies,
creation of broadband Internet access infrastructure

LS I LD L L L L

creation of a system of public access centers for the population |

Fig. 1. Activation of the digital technologies’ implementation in the public
administration sphere. Source: constructed by the authors.
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The implementation of a certain model of e-governance depends
on the definition of the role and place of state institutions in social
development, the system of formation, development and implementation
of social development policies, the level of decentralization of power, public
activity in making management decisions, etc. Taking into account the
outlined features, the most common models of electronic governance are
e-Government 1.0 and e-Government 2.0.

E-Government 1.0 involves the creation of conditions for citizens of the
country with the help of digital technologies thanks to electronic access
to electronic services through the web resource of state authorities and
local governments. In this model, the dominant role is given to public
administration bodies that implement their public functions thanks to
digital technologies through e-government. Citizens in such models play
the role of consumers of public services thanks to digital technologies
implemented on the e-government platform.

The e-Government 2.0 model has other features, in which there is
a more active interaction and density of relationships between public
administration bodies and citizens of the country, since the latter are
not just consumers of public services, but act as an active partner in the
development and adoption of management decisions. Australia, Great
Britain, Canada, Germany, Norway, New Zealand, and the United States
are among the world’s countries with the most successful implementation
of the e-Government 2.0 model.

In these countries, it is considered to be the most successful experience
of implementing partnership relations for establishing relations between
institutions of public administration and citizens. That is, such a system,
it aims not only to implement digital technologies as a tool for the
implementation of public administration, but also provides an opportunity
to transform the state administration system itself towards its consumers,
that is, society, involving it in the justification, making of management
decisions and monitoring their implementation.

Digital technologies expand the possibilities of public administration, the
term «e-Government» becomes synonymous with such words as improving
the quality of public services, efficiency, transparency and democracy.
Recently, a powerful impetus for the introduction of digital technologies
into the public administration system was the COVID-19 pandemic, during
which digitization became the norm and forced ordinary citizens to accept
these innovations.

EU member states have set the goal of full digitization of public services
by 2030. It should be noted that there are already countries that have almost
achieved such results, but there are also those that have not yet integrated
digital services in public administration. In general, the general trend of
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the introduction of digital technologies shows their widespread distribution
and the business sector, rather than for ordinary citizens.

Incidentally, we note that digitalization is closely related to the plans
of developed countries to achieve recovery and sustainability. Thus,
according to the reform plans within the framework of the program for the
implementation of digital measures within the framework of the Recovery
and Resilience Fund (RRF), it is planned to invest in digitalization 46
billion euros, which will be directed to the digitalization of public services,
including the implementation of electronic health care (13 billion euros),
electronic justice and e-justice (24 billion euros), digitalization of transport
and energy system, etc.

Countries such as Lithuania, Malta, Finland, and Croatia allocate more
than half of the planned funds to the digitalization of public services. The
main principle within the implementation of digital measures within the
framework of the Recovery and Resilience Fund (RRF) is the integration of
eID solutions into all government processes and the implementation of the
«Only Once Principle».

In EU member states, indicators regarding the implementation of digital
services in public administration have significantly improved. Thus, in 2021,
the number of e-government users in EU countries as a whole increased to
65%, compared to 61% in 2020. The volume of digital public services for
citizens was 75% in 2021, and digital public services for business was 82%.
Estonia, Bulgaria, Greece, Malta, the Netherlands, Romania, and Finland
are among the countries with the greatest growth and indicators of public
services digitalization.
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Figure 2 presents data for 2021 regarding e-government users who had some
interaction with state authorities via the Internet during the year.
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Fig. 2. E-Government users interacting online with public authorities over the Internet in
the last 12 months (% of internet users), 2021. Source: Eurostat, Community survey on ICT
usage in Households and by Individuals (Digital Economy and Society Index, 2022).

Denmark, Ireland, Sweden and the Netherlands are among the countries
where the highest percentage of users of public services is tracked. In these
countries, more than 90% of Internet users between the ages of 16 and 74
have interacted with public administrations to resolve their issues over the
Internet using various digital platforms. The fewest users of public services
were observed in such EU countries as Bulgaria, Romania and Italy. In
these countries, such users were less than 50% of Internet users.

As for the implementation of the «one-time principle» for filling out
various forms for economic entities and citizens, which works through
the establishment of information exchange platforms between public
administration institutions, the best results according to the results of
2021 were demonstrated by such countries as Estonia, Denmark, the
Netherlands, Lithuania, Malta, Denmark, Sweden. However, it should be
noted that there is a significant difference between countries according to
this «one-time principle» indicator, since, for example, Romania has 20%
of such interaction, and countries such as Croatia and Cyprus have about
40%.

Figure 3 presents the results of the provision of digital public services
for citizens and measures the extent to which public services are spread
through digital technologies using state digital platforms. Public services
can either be provided entirely with the support of digital technologies, or be
provided partially online or completely offline. The indicator was calculated
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in relation to how much blood citizens need to spend online or offline to
solve their issues and whether they can be solved completely with the help
of digital technologies on the digital platforms of public administration
institutions.

Such services may include a wide range of services from property
registration, doctor’s appointment, appeal of court decision, etc. According
to these measurements of the provision of digital services for citizens,
the best results were demonstrated by countries such as Estonia, Malta,
Luxembourg, which had an indicator of 90% in 2021. EU countries such
as Malta, Estonia, Luxembourg, Latvia, Finland, Spain, Sweden, Denmark,
the Netherlands, Ireland, Finland scored within 80% of digitalization of
public services for citizens. The smallest volume of digital public services
was observed in countries such as Poland and Bulgaria.
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Fig. 3. Digital public services for citizens (score 0 to 100), 2021. Source:
e-Government Benchmark, Capgemini (Digital Economy and Society Index,
2022).

Digital technologies in public administration are implemented in four
directions, namely:

« government-to-government (G2G), whichinvolvestheestablishment
of interaction between public administration institutions through
the implementation of a unified document flow, information
exchange between authorities, and the application of the principle
of unification between electronic registers;

« government-to-citizens (G2C) — involves interaction between
citizens and the government, which provides for the provision of
high-quality and timely public services for all citizens, ensures the
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participation of citizens in making management decisions, forming
state policy. Provides an opportunity to evaluate and control the
activities of public institutions. The implementation of G2C provides
an opportunity to obtain constructive communication between
public authorities and citizens, which in turn not only increases
the quality of public services, but also the quality of facilitating
management decisions;

government-to-business (G2B), provides interaction between
business structures and public administration bodies, which is
aimed at supporting business entities and developing business
initiatives and provides for the provision of high-quality
administrative and other services, provides for the development of
public-private partnerships and participation business structures in
the implementation of state policy;

government-to-employees (G2E), which involves the use of digital
technologies for the government’s interaction with civil servants and
makes it possible to ensure, using digital technologies, their training
and improvement of competences, establishing communications
using electronic document flow and online interaction.

Digital technologies make it possible to quickly take into account the
opinions and views of economic entities, various microsocial groups and
individual citizens. Involve citizens in solving existing problems through
the adoption of management decisions. Digital technologies play a key role
in optimizing the system of communications in order to overcome internal
corporatism and bureaucracy, which gives new impetus to the development
of public administration institutions.

But an important factor is not only the implementation of digital
technologies in the public administration system, but also the necessary
provision:

expansion of the circle of consumers of information about the
activities of public administration institutions;

opportunities for participation of citizens in the implementation of
public administration measures;

wide access of citizens to receive e-services via the Internet;

constant exchange of information between state authorities and its
updating;

stimulating the creation of digital infrastructure to ensure the
implementation of reforms in the direction of the development of
electronic governance;
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« development of digital literacy, skills and competences among both
citizens and civil servants;

« stimulation of citizens’ digital participation in management
decision-making by public administration institutions (introduction
of participation);

« development of the digital economy as a key area of state policy;

« creation of broadband Internet access infrastructure throughout the
country,

« ensuring the formation of a single information space throughout the
country;,

» increasing accessibility for citizens to modern services in the field of
digital and telecommunication technologies;

« creation of a system of public access centers for the population.

Conclusion

Therefore, the main role of the introduction of digital technologies into
the public administration system is not only to ensure the functioning of
e-government, which turns the state into a digital service platform, but
also to ensure the creation of equal opportunities, rights and freedoms of
citizens, democratic social development and the involvement of citizens
in decision-making in public management Digital technologies make it
possible, through the involvement of citizens in the Internet, to guarantee
the transparent activity of public administration institutions and their
democracy. Digital technologies are the innovative toolkit that makes it
possible to ensure the state-guaranteed freedoms, legal interests and duties
of citizens.

The scientific novelty of the study is the development of directions for the
activation of the implementation of digital services in public administration
using an institutional approach, which were identified on the basis of the
analysis of electronic governance models and digital technologies in public
administration.

Further research is required on the issue of increasing the digital culture
of citizens for the introduction of innovative developments and their
acceptance in society, which will contribute to the activation of government
programs on the digitalization of public administration.
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Realizacion de los derechos sociales de los ciudadanos
ucranianos bajo la ley marcial

Resumen

Se llevd a cabo un anélisis cientifico del mecanismo de realizacién de
los derechos sociales de los ciudadanos ucranianos en las condiciones de
la ley marcial: para la proteccion social, para la vivienda, para un nivel
de vida suficiente. Se determina el lugar de los derechos sociales en el
sistema de derechos humanos, su regulacion juridica y los mecanismos
para garantizarlos. Se concluyé que existen tipos de protecciéon social de
la familia, la infancia, la maternidad y la paternidad como la asistencia
social, los servicios sociales y las prestaciones sociales. Ademas, se definen
los principios generales y la regulacion legal de la proteccion de la familia
y la infancia en Ucrania, se describen las direcciones principales de las
transformaciones destinadas a garantizar los derechos en la esfera social.
En particular, se analizaron las garantias estatales de cumplimiento de los
derechos, libertades e intereses legitimos de los desplazados internos por la
guerra. Finalmente, se ha constatado la presencia de enfoques consolidados
de la practica judicial en el campo de las relaciones familiares, en particular,
en cuanto a la primacia del principio del interés superior del nifo.

Palabras clave: derechos sociales; proteccion social; relaciones
familiares; desplazados internos; derecho a la vivienda.

Introduction

The problem of ensuring respect and observance of human rights is
of great importance in the modern world and in Ukraine in particular.
Ensuring human rights and freedoms is not only an internal matter, but the
goal of the entire world community, for which the doctrines and standards
of human rights and freedoms are a problem of a global nature. Human
rights and freedoms are those universal legal values that are characterized
by the establishment of uniform international legal standards in the field of
protection of individual rights (Krasnov, 2004).

In the conditions of local armed conflicts and wars, which have recently
been taking place in various parts of the world, the issues of development
and protection of basic human rights and freedoms are becoming more and
more important. Their aggravation is felt especially in the social sphere.

The peculiarity of social rights is that they are targeted and implemented
in individual and collective forms. Ukraine, as a welfare state, is obliged to
perform a social function: to protect people’s work and health, to establish
a guaranteed amount of wages, to provide state support for the family,
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the elderly and persons with disabilities, to develop the system of social
services, to establish state pensions , benefits and other guarantees of social
protection.

Such a function of the state is aimed at mitigating and overcoming
such difficulties of the current transitional period as poverty, deepening
inequality and growing unemployment; on the stabilization of the standard
of living of the population and a more even distribution of the weight of
economic troubles between different groups of the population.

Special attention in this sector of issues and provisions should be paid to
the implementation of constitutional social rights: the right to work (Article
43); for social protection (Article 46); for housing (Article 47); to a sufficient
standard of living for oneself and one’s family (Article 48); on health care,
medical assistance and medical insurance (Article 49) (Constitution Of
Ukraine, 1996).

In this regard, theoretical and practical questions related to the
recognition and protection of social rights of citizens, and, first of all,
of such a category as internally displaced persons, are topical issues of
jurisprudence.

1. Methodology of the study

The study of mechanisms for ensuring the social rights of Ukrainian
citizens under martial law is based on the use of the principle of the unity of
theory and practice, forecasting the development of socio-political and legal
processes based on the application of the method of scientific abstraction.

To achieve the goal and solve the tasks of the scientific article, the
following methods of scientific research were used: the dialectical method
(when studying the prerequisites for the formation and development of the
system of social protection of citizens); historical-logical method (when
studying the content and evolution of the «category social protection of
the person»); system-structural (when studying the transformation of
the system and structure, object-subject parameters of social protection
of the population, determining the institutional and structural-functional
characteristics of its components); analysis and synthesis (when studying
trends and problems of social protection of the population, internally
displaced persons, criteria and performance indicators of institutional
protection mechanisms and mechanisms for ensuring a decent standard of
living of socially vulnerable categories of the population).

The method of quantitative and qualitative comparisons (when
assessing the state of social security of certain categories of persons); expert
assessments and forecasting (when substantiating the strategic directions
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of reforming the Institute of Social Protection of the Population, improving
institutional mechanisms for providing social benefits to internally
displaced persons); statistical and graphic methods (during processing and
summarization of statistical data and their display in tables and diagrams).

The normative and legal acts of Ukraine, acts of international law and the
work of scientists on the selected issues became the source and statistical
base of the scientific article.

2. Analysis of recent research

Legal scholars and practitioners have conducted many studies devoted
to social human rights, in particular in the comparative legal aspect with
international standards (Krasnov, 2008; Shevchenko, 1998; Gretchenko,
2022a; ShevchenkoBitenska, 2015; Nikyforenko, 2015; Turuta, 2014;
Yaryhina, 2019; Romanova, 2022; Lopushnyak, 2011, etc.). However, basic
social rights as a separate phenomenon in the system of human rights in the
new socio-economic realities in the conditions of war were not specifically
investigated by branch sciences in Ukraine.

Due to the constant change in the socio-political situation, the
imperfection of legal regulation, the branches of government, their
interaction and functioning, which is connected with the war on the territory
of Ukraine, recently the scale of violations of the right to social protection,
to work, to housing, to sufficient standard of living, health care and quality
medical care.

The purpose of this article is to determine the place of social rights
in the system of human rights and freedoms, legislative regulation and
mechanisms of their provision in the modern Ukrainian state.

Table. Introduction of state institutes of social insurance and social security in
economically developed countries of the world

Great

Types of social | Britain France | Italy | Germany | Canada | Sweden

security
Years

. Pension
insurance and 1908 1910 1919 1889 1927 1913
provision

Social insur-

Ao | 1om | 1930 | 1943 | 1883

illness

1971 1910
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Asgistanceto | 945 | 1932 | 1036 | 1954 1944 1947

Unemployment
insurance 1911 1967 | 1919 1927 1940 1934

. Medical
insurance and
rovision of 1948 1945 1945 1880 1972 1962
ree medical
care

Insurance
against acci- 1906 1946 1898 1884 1930 1901
dents at work

Source: authors’ elaboration.

3. Results and discussion

After the signing in 2014 of the Association Agreement between Ukraine
and the European Union, the European Atomic Energy Community and
their member states, on the other hand, Ukraine confirmed the choice
of the European vector of development, which should be the basis of the
state policy of ensuring the fulfillment of obligations human rights issues.
Also, according to the Guiding Principles of the United Nations, one of the
main responsibilities of the state is to raise the level and quality of life of
the population, care and concern for those who need help, in particular,
families with children and children.

In view of the European integration, most spheres of life are being
reformed in Ukraine, including the social protection of the population. The
war in Ukraine actualized the need to increase social guarantees for such
categories of persons as military personnel, war veterans, mothers and
children, internally displaced persons, etc.

Reforming the sphere of social protection is impossible without
improving or making corrections to national legislation in order to bring
it into line with current international acts, since the perfection of the legal
mechanism means its ability to provide for these needs (Turuta, 2014). At
the same time, it should not be denied that it is a comprehensive approach
to the implementation of state policy in this direction that will contribute to
the quality provision of social and other state-guaranteed rights of citizens.

In this regard, we also share the point of view of some scientists that from
the standpoint of state administration, when developing and adopting acts
aimed at increasing the effectiveness of both state policy regarding children
in Ukraine and its implementation, it is appropriate to use the term «social
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and legal protection of children», which has two aspects: 1) social protection
of children (provision of social assistance, pensions, social benefits, social
services, etc.); 2) legal protection of children (Yaryhina, 2019).

3.1. Explanation of the terms used in the scientific article

One of the important directions of state policy in the field of social
protection of the population is the establishment of appropriate social
guarantees, which are the minimum amounts of wages, citizens’ incomes,
pensions, social assistance, amounts of other types of social benefits,
determined by laws and other regulatory acts, established by law , which
provide a standard of living not lower than the subsistence minimum.

We share the point of view of scientists who note (Lopushnyak, 2011)
that the concepts of «social protection» and «social security» are not
identical, since «social protection» is broader in scope and includes social
insurance, social standards and population guarantees and social security
as components.

Speaking about the content of the concept of «social protection», it is
possible to state the existing variety of approaches to its interpretation both
at the regulatory level and at the level of legal doctrine. In particular, the
International Labor Organization defines social protection as general basic
social support for all citizens, regardless of their contributions or the length
of their work experience (92).

In the Resolution of the Board of the Pension Fund of Ukraine
dated 03.03.2021 No 8-1 «On the approval of the Procedure for the
implementation of the experimental project for the implementation of the
functions of the first phase of the Unified Information System of the Social
Sphere», social protection is understood as the provision of social benefits,
benefits, services, measures by social protection institutions and other
guarantees provided for citizens by law, at the expense of state and local
budgets, the Pension Fund of Ukraine, mandatory state social insurance
funds, international technical assistance and other sources not prohibited
by law (Queues Of The Unified Information System Of The Social Sphere,
2021).

Social protection, as a legal category, is also enshrined in the provisions
of Art. 46 of the Constitution of Ukraine, which provides for the right of
citizens to social protection, which includes the right to support them
in case of total, partial or temporary loss of working capacity, loss of a
breadwinner, unemployment due to circumstances beyond their control,
as well as in old age and in other cases provided for by law (Constitution Of
Ukraine, 1996).
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Thus, the social protection of the population is a multifaceted system of
economic, legal and social guarantees of realization of the most important
social rights of every member of our society, regardless of their place of
residence, work capacity, gender, age, interconnected with all legislative and
executive decisions of different levels. In a broad sense, social protection is
a system of organizational, legal and economic measures to ensure the basic
social rights of a citizen in Ukraine

We believe that the types of social protection of the family, childhood,
motherhood and parenthood should include: social assistance; social
services (material assistance and social services); social benefits.

Analyzing the shortcomings and advantages of the understanding of
social assistance by scientists and practitioners, we suggest that state social
assistance, as one of the types of social protection of the family, childhood,
motherhood and parenthood, should be interpreted in the following two
aspects: as a type of social activity of authorized state and social bodies; as
monetary payment and assistance in kind.

State social assistance, as one of the types of social protection of the
family, childhood, motherhood and parenthood, should be understood as
the type of social activity of authorized state and social bodies, which is
aimed at ensuring an adequate standard of living for families with children,
large families, single-parent and low-income families, orphans and children
deprived of parental care, disabled from childhood and disabled children by
making one-time, periodic or monthly payments in the amount determined
by current legislation, with the aim of increasing their income level and
overcoming or mitigating relevant social risks ( poverty, orphanhood,
disability, etc.), as well as difficult life situations in which the corresponding
category of people found themselves.

Like any legal phenomenon, state social assistance to families with
children, large families, single-parent and low-income families, orphans
and children deprived of parental care, disabled from childhood and
disabled children is endowed with its own characteristics, which should
include such: address, target character; monetary and in-kind form,;
alimony character; mostly financing at the expense of the state budget in
the form of subventions to local budgets (except for women regarding the
payment of assistance in connection with pregnancy and childbirth; military
servicemen and law enforcement agencies, etc. — at the expense of the
relevant budgets); provision of state social assistance to certain categories
of citizens, regardless of whether they have other income (child support
for single mothers, support after the birth of a child, etc.); limitation of the
appropriate duration of the payment of assistance.

The most widespread in science is the definition of social rights as those
that provide a person with a decent standard of living and social security.
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As the scientific literature emphasizes, today it is undeniable that for a
person who does not have minimum social security and well-being, most
political rights are an «empty place» (Turuta, 2014). Thus, social rights can
be defined as the legally defined capabilities of a person, which determine

his right to work, education, rest, normal working conditions, medical care,
pension, etc.

States that seek to recognize them as democratic, legal and social have
politically recognized and legally protected these rights, enshrining them
at the constitutional level. In particular, the Constitution of Ukraine of
1996 contains a system of social rights of a person and a citizen, which
include: 1) the right to work (Article 43), by which the state guarantees
equal opportunities in choosing a profession and type of work, the right to
a salary not lower than from defined by law; 2) the right to social protection
(Article 46), i.e. the state guarantees the provision of sufficient funds or
assistance to citizens who, due to objective circumstances, have completely
or partially lost the opportunity to work and receive remuneration for work,
as well as to families in connection with birth and upbringing of a child.

For this purpose, mandatory state social insurance, budgetary and other
sources of social security are provided; a network of state, communal, and
private institutions is created to care for disabled, internally displaced
persons as a result of the war, etc.; 3) the right to housing (Article 47); 4) the
right to a sufficient standard of living for oneself and one’s family (Article
48), which includes sufficient food, clothing, and housing. Of course,
disabled citizens (persons with disabilities, pensioners), families with
children, single mothers and some other categories of low-income citizens
are provided with state aid and benefits to equalize their incomes; 5) the
right to health care, medical assistance and medical insurance (Article 49)
(Constitution Of Ukraine, 1996).

3.2. General concept of family and childhood protection in
Ukraine

The family, as a social phenomenon that has developed in society, is very
important for every individual, and in society itself constitutes a generally
recognized social value (Shevchenko, 1998), it is the main center of society
and plays a key role in social development The family has the right to
comprehensive protection and support (Copenhagen Declaration On Social
Development, 1995), and its protection is defined at the constitutional level
(Part 1, Article 46) (Constitution Of Ukraine, 1996).

Social protection is one of the priority tasks of Ukraine, the purpose
of which is to support people who have found themselves in difficult life
circumstances, to raise and ensure the appropriate standard of living of
both individual families and the population as a whole, by providing social
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benefits, social and rehabilitation services , introduction of various benefits,
compensations, establishment of guarantees, social work with families,
children and youth, etc. (Burlaka, 2015).

The Constitution of Ukraine, the Family Code Of Ukraine and the Law
of Ukraine «On the Protection of Childhood» determine the key principles
of family relations and the priority of the best interests of the child: family,
childhood, motherhood and parenthood are protected by the Constitution of
the state; equality of rights and duties of father and mother in relation to their
children, responsibility for non-fulfilment and evasion of parental duties;
the main concern and the main duty of parents is to ensure the interests
of their child; each parent has the same responsibility for the education,
training and development of the child; parents or persons replacing them
are responsible for violating the rights and limiting the child’s legitimate
interests in health care, physical and spiritual development, education,
failure to fulfill and evasion of parental duties in accordance with the
law (Constitution Of Ukraine, 1996; Family Code Of Ukraine, 2002; On
Childhood Protection, Law Of Ukraine, 2001).

The defining characteristic of the social law of families with children and
children is the property nature, which is manifested in the ability to receive
material assistance and social services, if a certain difficult or extraordinary
situation has arisen, in order to overcome it or reduce the degree of negative
impact.

Today, problematic aspects of family disputes mainly concern such issues
as: alimony obligations; participation in upbringing and education of the
child; obstacles in communication with the child to a friend of the parents
or other relatives; grounds and mechanisms for returning children taken
abroad by one of their parents or another family member after 24.02.2022,
evacuated and forcibly relocated children to the Russian Federation.

Emphasizing the grounds of family legal responsibility, it is expedient
to emphasize that deprivation of parental rights over a child is an extreme
measure of influence.

Considering the possibility of deprivation of parental rights, in the case
of one of the parents staying in a temporarily uncontrolled territory and
self-removal from participation in raising children and providing them
with assistance, it should be noted that the residence of one of the parents
in the uncontrolled territory of Ukraine destabilizes the socio-economic
situation in such regions, the limited influence and control of the Ukrainian
authorities on the situation and the impossibility of fully supporting
residents in difficult circumstances can really affect the ability to properly
fulfill parental duties.

It is important that, under such circumstances, the parents maintain
understanding, ensure a break in ties, and take every possible action and
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attempt to communicate with the child. Parents’ evasion of their duties
occurs when they do not take care of the child’s physical and spiritual
development, his education, preparation for independent life, and do not
create conditions for him to receive an education. The mentioned factors,
both individually and in combination, can be considered as evasion of
raising a child only if the parents deliberately neglect their responsibilities.

In the conditions of war, a mechanism for providing social services to
internally displaced persons (residential institutions for the social protection
of the population, stationary branches of territorial centers of social
services, centers for the provision of social services) has been developed at
the state level in an emergency (crisis), which consists in the coordination
of the services involved in this, to solve current issues regarding receiving
clothes, food, transport, consulting services, psychological support, care
(Sulima, 2022).

Also, in view of the state of war, the government simplified the criteria
for the activities of social service providers. In particular, they can now
engage workers and volunteers who do not have documents confirming
their professional level. The government included volunteers in the circle
of subjects who can identify persons in difficult life circumstances and those
who need outside help (Sulima, 2022).

In our opinion, in the field of social protection, the following main
directions of transformation aimed at ensuring rights in the social sphere
should be outlined: the introduction of universal social assistance, to
replace the extensive system of social payments, which will depend on the
level of income and the composition of the household, and will guarantee
the minimum necessary for life level, first of all, inoperable, which will
ensure maximum addressability, simplified administration, digitalization
and further verification; development of the Unified Information System
of the social sphere with the aim of providing citizens with the accruals
and payments of social benefits from the most affected regions thanks to a
centralized mechanism; quick registration of internally displaced persons,
remote registration of social benefits; implementation of active programs of
employment and development of entrepreneurship, which will contribute
to the gradual change of the status of persons from unemployed immigrants
who receive social assistance to taxpayers who will create new jobs.

Given the requirements for the volume of relevant scientific research
manuscripts, in the following subsections of the article we will focus on the
scientific and practical analysis of individual rights of the family and child
to social support, assistance and protection, as well as on social guarantees
of internally displaced persons.
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3.3. State guarantees of compliance with the rights, freedoms
and legitimate interests of internally displaced persons

The introduction of martial law in Ukraine became a huge challenge
for the social sphere, and the damage caused by the war - psychological,
material, physical - is one of the factors that negatively affect life. First
of all, those who are in difficult life circumstances cannot take care of
themselves, who have lost housing, work, health, families with children.
Currently, the number of people who need the help of social workers has
increased significantly, which necessitates the prompt adjustment of the
social services system (Sulima, 2022).

It is the duty of the state to create a financial base and organizational
structures for citizens to realize their constitutional rights: to work and
to social protection. All of the above is particularly relevant for citizens
of Ukraine given the fact that today millions of citizens are considered
internally displaced, and therefore need urgent social and legal protection
(especially for families with children), support from the state.

We will pay attention to such important issues as the status of an
internally displaced person, the order of its acquisition and accounting;
legal aid, social support and compensation payments; rights and obligations
of internally displaced persons. We will outline the legal guarantees and
practices of ensuring the rights of children from among internally displaced
persons, paying them state aid in case of displacement accompanied by
persons who are not legal representatives, exercising the right to education
and medical care of minors in conditions of martial law.

Particular attention should be paid to the legal principles and practice
of registering citizens who have changed their place of residence in order
to obtain the status of an internally displaced person (hereinafter referred
to as IDP), the mechanism of issuing a certificate of IDP registration as
a mandatory document for further implementation by individuals special
powers based on acquired status.

To obtain an IDP certificate (an adult or a minor - in person, and a minor
child, incapacitated person or a person whose legal capacity is limited -
through a legal representative) submits an application for registration to:
the unit for social protection of the population at state administrations;
executive bodies of village, settlement, city councils; Center for the
provision of administrative services - through the Diya Portal. Persons
who, after the introduction of martial law by the Decree of the President
of Ukraine dated February 24, 2022 N2 64 «On the introduction of martial
law in Ukraine», have the right to receive a certificate, have moved from the
territory of the administrative-territorial unit in which hostilities are taking
place and which is specified in the list, approved by the order of the Cabinet
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of Ministers of Ukraine of March 6, 2022 N2 204 «On approval of the list
of administrative-territorial units, on the territory of which assistance is
provided to insured persons within the framework of the «eSupport»
Program.

The legislation enshrines the rights of internally displaced persons,
such as: family unity; assistance in finding and reuniting family members
who have lost contact due to internal displacement; information about the
fate and location of missing family members and close relatives; safe living
conditions and health; reliable information about the existence of a threat to
life and health in the territory of her abandoned place of residence; creation
of appropriate conditions for her permanent or temporary residence and
payment of the cost of utility services, assistance in moving her movable
property and assistance in returning to her previous place of residence;
provision of medicines and provision of necessary medical assistance;
placement of children in preschool and general educational institutions;
receiving social and administrative services at the place of stay; receiving
humanitarian and charitable aid and a number of others (Gretchenko,
2022a).

Taking into account the regulatory and legal changes, the following
people will be able to receive assistance for IDPs: citizens who have moved
from the territories where hostilities are taking place, or those who are
temporarily occupied or surrounded (blockade); citizens whose housing
is destroyed or uninhabitable due to damage, and who have submitted an
application for compensation, in particular through the Unified State Web
Portal of Electronic Services.

The state has established a number of guarantees for the specified
category of persons aimed at ensuring the realization of their basic social
rights. In particular, in order to employ these persons and provide them with
a decent standard of living, the state has established a special procedure
for terminating an employment contract with an employer located in
the occupied territory of Ukraine, as well as a simplified procedure for
registering a person as unemployed and receiving appropriate assistance.
Internally displaced persons are not subject to a probationary period
when they are hired (On Ensuring The Rights And Freedoms Of Internally
Displaced Persons Persons. Law Of Ukraine, 2014).

Also, to support IDPs, employers can, under certain conditions, receive
compensatory payments from the state for employing internally displaced
persons. (Law of Ukraine «On Population Employment»)

It is worth emphasizing the importance of the list of documents for
registering a child as an IDP as a prerequisite for the payment of state aid
and other social guarantees.
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The legal representative of an orphan child or a child deprived of
parental care, officials who take measures to protect the rights of such a
child, in the event of the need to confirm or check the child’s personal data,
may obtain relevant information based on a written request to the Ministry
of Social Policy.

In the case of submitting an application for registration by a legal
representative of the person on whose behalf the application is submitted,
the following documents are additionally submitted: a document certifying
the identity of the legal representative; a document confirming the
person’s authority as a legal representative, except in cases where the legal
representatives are parents (adoptive parents); if necessary, a child’s birth
certificate (Gretchenko, 2022b).

In the case of submitting an application for registration of a minor child
by the head of a children’s institution, a health care institution or a social
welfare institution for children to which the child is placed, by a guardian,
custodian, adoptive parents or foster parents in the case of placement of
a child in a family of citizens under guardianship, guardianship, foster
family, family-type orphanage, relative (grandmother, grandfather, great-
grandmother, great-grandfather, adult brother or sister, aunt, uncle) or
stepfather, stepmother, in which the child lives (stays), additionally submit:
document , certifying the identity of the applicant; documents confirming
the family relationship between the child and the applicant; a document
confirming the authority of a representative of a guardianship authority
or the head of a children’s institution, a health care institution, or a social
protection institution for children in which the child is on full state support,
and a document confirming the fact of the child’s enrollment in such an
institution. Also, a minor child has the right to independently apply for
assistance.

3.4. Implementation of the right to housing by internally
displaced persons

According to Art. 9 of the Law of Ukraine “On Ensuring the Rights
and Freedoms of Internally Displaced Persons” (On Ensuring the Rights
and Freedoms of Internally Displaced Persons. Law Of Ukraine, 2014) an
IDP has the right to: create appropriate conditions for her permanent or
temporary residence; payment of the cost of communal services, electricity
and thermal energy, natural gas in places of compact IDP settlement at
the appropriate rates; provision by authorities of the possibility of free
temporary residence (on the condition that the person pays the cost of
utility services) within six months from the moment the internally displaced
person is registered; for large families, persons with disabilities, and the
elderly, this term can be extended; assistance in returning to the previous
place of residence.
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Realization of the right to housing is carried out by: payment of IDP
housing allowance; temporary accommodation (hotels, hostels, social
centers, etc.); financial support to the owners of housing that provided
temporary shelter to IDPs.

The mechanism for providing accommodation assistance to internally
displaced persons is regulated by the Procedure approved by the Resolution
of the CMU of March 20, 2022 N2 332 “Some issues of payment of
accommodation assistance to internally displaced persons” (Mechanism
For Providing Accommodation Assistance To Internally Displaced Persons,
2022).

IDPs who have the right to receive housing assistance include: citizens
who have moved from territories where hostilities are taking place, or
those who are temporarily occupied or surrounded (blockade); citizens
whose housing is destroyed or uninhabitable due to damage, and who
have submitted an application for compensation, in particular through the
Unified State Web Portal of Electronic Services. Also, in accordance with
Clause 11 of the Procedure, supplemented by Resolution of the Cabinet of
Ministers N2 602 dated 17.05.2022), in case of illegal or repeated receipt
of housing assistance by the IDP for a certain period, the amount of the
paid assistance is returned by the person voluntarily or at the request of the
social protection body.

The procedure for compensating costs for the temporary accommodation
of internally displaced persons who moved during the period of martial law
is approved by Resolution N2 333 of the Cabinet of Ministers of Ukraine
dated March 19, 2022 (as amended by Resolution N2 490 of the Cabinet
of Ministers of Ukraine dated April 29, 2022) (Resolution N2 331 Of The
Cabinet Of Ministers Of Ukraine, 2022; Resolution N@ 490 Of The Cabinet
Of Ministers Of Ukraine, 2022).

An internally displaced person and members of his family are provided
free of charge housing from the fund at the place of actual residence / stay
within the territory of the authorized bodies for a period of up to one year
with the possibility of extension for the next period in case of no changes in
their status and if they have not acquired another place of residence.

The primary right to provision of housing from the fund is for: families
with many children; families with children; pregnant women; persons
who have lost their ability to work; persons of retirement age from among
those whose housing was destroyed or became uninhabitable as a result
of the armed aggression of the Russian Federation. In case of submission
of documents containing false information, the internally displaced person
is responsible according to the law (On The Legal Regime Of The Martial
State, 2015).
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The decision to include an IDP in the register of citizens who need
housing for temporary residence, or to refuse to be included in such a
register, is taken by the authorized body within one working day after the
submission of the relevant application. The grounds for refusing to accept
an IDP for registration of citizens who need housing for temporary residence
are: failure to submit the necessary package of documents, except for cases
when such documents were destroyed or damaged, which is confirmed
by the corresponding statement of the citizen; submission of documents
containing false information (Gretchenko, 2021).

It is appropriate to indicate the grounds for deregistration of an IDP:
an internally displaced person’s application for deregistration; a person’s
change of residence; cancellation of the IDP registration certificate if
there are grounds provided for in part 1 of Article 12 of the Law of Ukraine
“On Ensuring the Rights and Freedoms of Internally Displaced Persons”;
failure to receive within 30 calendar days without valid reasons a warrant
for moving into a residential premises or failure to notify within the same
period of valid reasons that prevent her from receiving a warrant for
moving into a residential premises; submission of notoriously unreliable
information, which is the basis for taking an internally displaced person
into the register of citizens who need housing for temporary residence (On
The Legal Regime Of The Martial State, 2022).

It is important that being on the register of citizens who need housing
for temporary residence is not a reason for denying an internally displaced
person further acceptance of such a person on: social housing register;
registration of persons who have the right to receive housing (soft loans for
the construction and purchase of housing) under state housing programs for
certain categories of persons defined by legislation; registration of persons
who need improvement of living conditions; other types of accounting for
housing.

Forced eviction of an IDP and her family members from the residential
premises of the foundation is carried out only on the basis of a court
decision. An IDP that does not fulfill the obligations stipulated by the law
and the contract of use under the contract of use bears the responsibility
provided by law (On the Legal Regime of The Martial State, 2022).

Summarizing what has been said, we note that further scientific
discussions are needed on the issue of social support for families in difficult
life circumstances, regarding the organization of care at home, placement
of elderly citizens and persons with disabilities in boarding houses for
elderly citizens.
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Conclusions

The economic soundness and effectiveness of the social protection
system, its focus on the needs of the most socially vulnerable categories
of the population, in particular internally displaced persons, is included
in the generally recognized international standards of a socially oriented
state, and the level of availability of social services is one of the indicators of
determining the quality of life. The main task of the social protection system
of Ukraine should be to mitigate the negative impact of factors characteristic
of social and economic reforms on the most socially vulnerable categories
of citizens, which should include people with family responsibilities.

The system of social support for families with children needs
transformation and active redistribution of resources from the provision of
social assistance according to the principle of universality and uniformity to
the provision of social assistance and services, which will contribute to the
formation of citizens in an active life position. Such a model of social support
should be flexible, universal and based on the principles of humanism and
social consciousness of citizens.

We note the formation of established approaches of judicial practice in
the field of family relations, where instead of the widespread «presumption
in favor of the mother» or «equal rights and obligations of parents in
relation to the child», priority is given to the principle of the best interests
of the child. In view of this, we see the expediency of defining in the Law
of Ukraine «On Childhood Protection» the basis (principle) of ensuring
the best interests of the child, taking into account international standards,
which provides for actions and decisions aimed at meeting the individual
needs of the child in accordance with his gender, age, state of health self,
life experience, developmental characteristics, family, ethnic and cultural
belonging.

The main directions of transformations aimed at ensuring the rights of
citizens in the social sphere are defined as: introduction of universal social
assistance, which will ensure maximum targeting, simplified administration,
digitization and verification; digitization and centralization of the social
sphere system in order to provide citizens from the most crisis regions with
social payments; implementation of active programs of employment and
development of entrepreneurship.
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El uso de conocimientos especiales en la investigacion
de delitos violentos

Resumen

El articulo esta dedicado a resaltar el tema del uso de conocimientos
especiales en la forma de realizar un examen durante la investigacion
de delitos cometidos con el uso de la violencia. El estudio ilustra que la
proposicion de que la participacion del experto en la prueba en el proceso
penal se basa en las leyes y categorias de la dialéctica y la 16gica formal
y, ademas, se lleva a cabo combinando la actividad practica e intelectual.
También, se distinguen los tipos de exdmenes principales y atipicos:
médico forense; psiquidtrico forense; psicologico forense; bioldgico
forense; balistica; examen de armas frias; trasologico y dactiloscopico.
Dependiendo de la situacion investigativa al momento del examen forense
y de las pruebas disponibles, se indica una lista de cuestiones a resolver
por el perito, tales como: quimica forense durante la investigacion de
delitos violentos; forense y orologico; ciencia del suelo; eximenes genéticos
moleculares y de otro tipo, segtn el tipo de delito, la situacion investigada
y los objetos fisicos disponibles. Se concluy6 que los fundamentos tebricos
y metodoldgicos de dichos exdmenes deben actualizarse y adaptarse a la
altima tecnologia y la mejor experiencia mundial mas avanzada.

Palabras clave: delitos violentos; investigacion preliminar;
conocimientos especiales; investigador perito; examen
médico forense.

Introduction

Practically every case of investigation of criminal offenses takes place
with the use of special knowledge, that is, with the participation of specialists
or forensic experts. This is primarily due to the fact that the investigation
of criminal offenses is professionally carried out by specialists in the field of
jurisprudence, criminology and other fields of scientific knowledge, beyond
the boundaries of whose professional knowledge and skills lies much of the
potential of science, technology, crafts, art, as it should be does not possess.
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The need to engage non-legal specialists arises when one’s own
capabilities and knowledge, available methods and technical means of
knowing the subject of such activity, skills in using such tools and methods
are insufficient for effective collection, analysis, evaluation and use of
information, establishing specific facts, detection of hidden connections,
properties, features of the studied objects, performance of other tasks.
Therefore, in all necessary cases, the authorized subjects of proof must
resort to the help of specialists when solving issues that belong to their
competence.

The criminal procedural law ambiguously resolves the issue of the
possibility of using special knowledge during various investigative (search)
and procedural actions. In some cases, the use of such knowledge is
mandatory, in others it is optional (Part 2 of Article 242 of the Criminal
Procedure Code of Ukraine) (Criminal Procedural Code of Ukraine, 2012).

Specialists in a certain field and field provide assistance to pretrial
investigation bodies in the form of consultations, advice, recommendations,
transfer of background information, participation in the preparation and
conduct of investigative (search), covert investigative (search) actions, by
conducting laboratory tests, surveying enterprises, areas of the territory
and other activities.

Many forensic scientists and proceduralists draw attention to the
underestimation of the possibilities of using the results of involving
specialists in the conduct of investigative (search) actions, to the conduct
of forensic examinations in the process of proof, to the imperfection of
legal regulations and the organization of their use for this purpose, to the
shortcomings of scientific and methodological provision of this activity.

At the same time, it is generally recognized that forensic examinations
are one of the integral elements of the system of actions for gathering
evidence, identifying and overcoming opposition to the investigation,
allowing to obtain objective and convincing investigative and evidentiary
information.

At the same time, conducting forensic examinations is of key, and often
decisive, importance during the investigation of any criminal offense. It
is difficult to overestimate the importance of using this form of special
knowledge to establish the circumstances of a crime involving the use
of violence, the quick and objective investigation of which is impossible
without the appointment and conduct of forensic examinations.

As evidenced by the results of the study of the practice of the application
of special knowledge, the possibilities of modern achievements of science
and technology in the investigation of crimes and in overcoming opposition
to the investigation are currently not fully realized in practical activities
for various reasons. This was also pointed out by 78% of the interviewed
investigators and experts.
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So, in the conditions of new and particularly dangerous forms of criminal
activity, on the one hand, and the reform of law enforcement bodies, criminal
justice bodies, adaptation of Ukrainian legislation to the European one - on
the other, the issue of analyzing the theoretical background and studying
forensic expert practice with the aim of delineating problematic issues that
exist in the field of expert support for the investigation of violent crimes, on
the basis of this - the development of ways to solve these problems.

1. Methodology of the study

The methodological basis of the research is the dialectical method
of knowing reality. To study the scientific views and approaches of
scientists and practitioners, such methods as analysis, synthesis, analogy,
comparison, statistical method were used, which made it possible to obtain
new knowledge about the object and subject of research.

The statistical method was used to collect and analyze data on the results
of activities of pre-trial investigation bodies in criminal proceedings on
violent crimes, in particular those that contained information on opposition
to the investigation; dogmatic method - when interpreting categories and
definitions, clarifying the conceptual and categorical research apparatus;
modeling — when developing forensic recommendations on the use of
special knowledge in the investigation of violent crimes; sociological - to
study the views of investigators and experts on the problem of appointing
and conducting forensic examinations in criminal proceedings.

The complex application of the specified scientific methods made it
possible to identify problems in the application of special knowledge in
the investigation of violent criminal offenses and the use of the results of
forensic examinations for the purpose of clarifying the circumstances of
the criminal offense and overcoming opposition to the investigation of such
crimes.

2. Analysis of recent research

In forensic science, the theory and practice of using special knowledge
in the investigation of violent crimes and in overcoming opposition to
the investigation has been studied by a significant number of scientists.
However, modern research methods and scientific and technical means
of obtaining evidence in criminal proceedings, as well as overcoming
opposition to the investigation of violent crimes, were not always fully
taken into account in scientific works.
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It should also be noted that specialists in the field of criminal procedure
and criminology, paying some attention to the procedure of using special
knowledge in the investigation of crimes committed with the use of violence,
in accordance with the content of the subject of their science, do not pay
enough attention to the issue of the tactics of using expertise in modern
conditions.

Currently, the issue of effective investigation of crimes using an
interdisciplinary and integrative approach is especially relevant, since crime
can adapt to various ways of concealing crimes, improve the means of their
commission with the help of modern knowledge. The specified circumstances
lead to the need to use, along with professional legal knowledge, the use
of special knowledge in various fields of science, technology, art, crafts
(medicine, auto engineering, economics, etc.) (Kryvda and Kryvda, 2021).

Thus, theresearch topicisrelevant for the development and improvement
of forensic science and the practice of investigating crimes committed with
the use of violence.

The purpose of the scientific article is to develop a system of theoretical
provisions and scientific and practical recommendations for using the
capabilities of forensic examinations in the investigation of violent criminal
offenses, as well as for overcoming resistance to such an investigation.

3. Results and discussion

Correct understanding of the concept of special knowledge in the
criminal process is an important condition for their use in various forms by
participants in criminal proceedings when investigating criminal offenses
with the requirements of the law.

According to modern legal doctrine, special knowledge is non-common
knowledge that is not widely distributed and is possessed by a limited circle
of specialists (expert is a general term for a person who possesses special
knowledge), so the use of special knowledge in pre-trial investigation is
based, first of all, on the involvement of to the process of investigation
of a specialist and an expert, that is, persons who possess such special
knowledge and skills (Hora, 2013).

Special knowledge is an element that determines the procedural and
legal status of participants in criminal procedural activities. They influence
the formation of their rights and obligations, the system of guarantees,
conditions and procedure of activity in the process of investigating criminal
offenses, determine the characteristic procedural significance of the results
achieved during such activity (Lazebny, 2016).
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Without going into polemics regarding the forms of procedural
application of special knowledge, we note that for half a century, the
dominant opinion has been accepted by modern scientists and practitioners
with minor changes and minor additions. We consider important the
provision according to which special knowledge and scientific and technical
means are used in court proceedings by directly authorized subjects of
evidence, specialists, officially appointed experts (court experts) (Shepitko,
2001).

One of the procedural forms of using special knowledge is the specialist’s
participation in investigative and judicial actions. Based on criminal
procedural norms, he is almost unanimously considered to be a person who
possesses knowledge and skills and is engaged by an operational unit, an
investigator, a prosecutor, or a court to assist in identifying, securing, and
removing evidence (Ishchenko, 1990).

We will focus on the content of the activities of knowledgeable persons
who are involved in criminal proceedings as an expert in the investigation of
violent crimes. The activity of an expert differs significantly from the activity
of a specialist in that the expert is a special procedural figure, and the task
of the expert examination is the analysis of certain data in order to establish
new facts that are important for the pre-trial investigation. In addition, the
expert’s opinion has probative value (Kravchenko et al., 2022).

Violent crime against life and health is a set of deliberate attacks aimed
at interfering with the physical and mental integrity of the victim of the
crime with the aim of causing death or bodily injury.

First of all, we note that the range of violent crimes against the life and
health of a person is diverse and wide. They are provided for in Chapter II
of the Special Part of the Criminal Code of Ukraine.

These include: premeditated murder; deliberate murder, committed
in a state of strong emotional excitement; deliberate killing by the mother
of her newborn child; intentional homicide in case of exceeding the limits
of necessary defense or in case of exceeding the measures necessary to
apprehend the criminal; manslaughter due to negligence; leading to
suicide; intentional grievous bodily harm; intentional bodily injury of
moderate severity; intentional grievous bodily harm, caused in a state of
strong emotional excitement; intentional infliction of grievous bodily harm
in the event of exceeding the limits of necessary defense or in the event of
exceeding the measures necessary to apprehend the criminal; intentional
slight bodily injury; beatings and beatings; torture; negligent serious or
moderate bodily injury; threats to kill and others (Criminal Code of Ukraine,
2001).

The Law of Ukraine “On Forensic Expertise” defines the concept of
forensic expertise as follows (Article 1) (On Forensic Expertise, 1994).
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Forensic examination is a study by an expert based on special knowledge of
material objects, phenomena and processes that contain information about
the circumstances of a case that is being processed by pre-trial investigation
bodies or a court (Markus, 2007).

Such actions are aimed at clarifying the circumstances that are important
for criminal proceedings, which are reflected in the opinion of an expert,
at the request of a party to criminal proceedings or at the request of an
investigating judge or court (Nikitina-Dudikova, 2022).

First of all, we note that forensic examinations during the investigation
of crimes committed with the use of violence can be appointed both at
the initial and subsequent stages of the investigation. At the same time,
one should not forget about determining the terms of conducting forensic
examinations.

According to L.V. Pie, they depend on the following factors: the
complexity of the study; workload of experts; availability of necessary
equipment; the number and quality of objects, materials provided for
research and questions posed for resolution; the average time spent on
conducting research, the degree of development of the methodology for
conducting this type of examinations (Pyrig, 2011).

A special place among forensic examinations during the investigation
of crimes committed with the use of violence is held by the forensic
medical examination, which is carried out in the vast majority (92%) of the
mentioned criminal proceedings.

In criminal proceedings, forensic and medical knowledge can be applied
separately. Thus, during the investigation of crimes, knowledge from such
medical sciences as pathological anatomy (when examining a corpse),
pathological physiology, traumatology (for gunshot injuries, various
types of burns, etc.), dentistry, genetics, toxicology, forensic psychiatry,
ophthalmology (for pretended diseases), obstetrics and gynecology, urology
(when determining sexual states) (Avdeev, 1959). Also, forensic and medical
knowledge can also be used in conjunction. On the border of this scientific
knowledge, medical forensics, medical traceology arose, medical forensic
examinations and medical forensic identification are carried out.

Forensic medical examination, as one of the types of forensic
examination, is research based on special medical and biological knowledge
of objects, phenomena and processes with the aim of providing a conclusion
on issues that are or will be the subject of judicial proceedings and is an
indirect means of proof.

The competence of the forensic medical examination includes (clause
1.4. Instructions): examination of corpses in cases of violent death;
examination of corpses in case of suspicion of the use of violence or due
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to other circumstances that determine the need for such an examination;
examination of victims, accused persons and other persons; examination of
physical evidence; examination of the materials of criminal and civil cases
(On The Development And Improvement Of The Forensic Medical Service
Of Ukraine, 1995).

Cases of mandatory forensic medical examination are regulated by
Article 242 of the Criminal Procedure Code. This is the need to establish
the causes of death; determination of severity and nature of bodily injuries;
establishing the age of a person, if it is necessary to resolve the issue of the
possibility of bringing him to criminal responsibility, and it is impossible
to obtain this information in any other way (Criminal Procedure Code of
Ukraine, 2012).

Thus, during the investigation of criminal offenses committed with the
use of violence, the forensic medical examination can solve a wide range of
issues, in particular, the nature and degree of severity of bodily injuries, the
age and mechanism of injuries, the type and type of weapons used to inflict
them, etc.

The object for which this examination will be conducted is also of great
importance. In practice, in most cases (94%) this examination is conducted
only in relation to the person of the victim. We believe that when such
crimes are committed, it is necessary to conduct an examination of both
parties at once, because it is not clear what status they will have at the end
of the investigation, and the moment of conducting a forensic medical
examination may be missed.

The term “forensic medical examination of living persons” (victims,
suspects) means a specific scientific and practical study, which is carried out
in accordance with current legislation to solve specific medical problems
that arise during the investigation of a specific crime (Goncharenko, 2010).

For example, the appointment and conduct of forensic medical
examinations during the investigation of bodily injuries is mandatory in
order to establish their nature and degree of severity in the victim, as well
as the suspect, if he has injuries that occurred as a result of the actions of
the victim.

The expert’s opinion is based on objective data obtained as a result
of studying the circumstances of the proceedings, medical documents,
interviewing and examining the victim, and conducting special research. In
exceptional cases, when the forensic medical expert is not able to conduct an
examination of the victim, but he has all the necessary medical documents
for conducting a forensic medical examination on the state and nature of
the infliction of bodily injuries, the examination is permissible without the
presence of the victim.
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Also, the expert has the right to apply to the subject of the appointment
of the expertise to provide him with the documents necessary for conducting
the specified investigative (search) action.

During the resolution of disputed questions about the degree of severity
of bodily injuries, the mechanism and method of causing bodily injuries, it
is recommended to appoint a commission forensic medical examination. In
such cases, forensic medical experts are provided with criminal proceedings
materials related to the issues to be resolved.

In cases of bodily injury at the scene or on the instruments of the crime,
on the body of the criminal or on his clothes, surrounding objects, various
traces of biological origin can be detected, such as blood, saliva, hair, parts
of epithelial or other body tissues and other biological secretions of a person.
therefore, there is a need to appoint a forensic biological examination.

The obtained conclusions of the forensic biological examination can be
quite significant when solving a crime and proving the suspect’s guilt, since
the detection of biological traces of the suspect at the scene of the crime or
on the victim convincingly indicates the involvement of a specific person in
the commission of the crime.

Forensic biological examination of material evidence should be
prescribed to establish the type of substance under investigation, group
and typical signs of blood, hair, saliva, semen, urine and other objects. The
study of criminal proceedings initiated for the commission of the examined
category of crimes established that this type of examination is used in 8%
of cases.

We consider such a small number of these examinations to be
incomprehensible, because in most cases there is physical contact of
the attacker with the object of the crime or the victim, instead, with the
help of forensic biological examination, many controversial issues can be
resolved during the investigation. We believe that such a low level of their
implementation is explained by the specifics of identifying, extracting and
fixing physical evidence of the specified category.

During the investigation of violent crimes, in cases of a large amount of
blood traces, the investigator should order complex forensic examinations,
such as forensic biological and forensic examinations, complex medical and
forensic examination of blood traces.

The specified examinations are conducted jointly by forensic experts and
forensic doctors during the investigation of the instrument of the crime,
the marks on them, the nature of the injuries on the victim’s body and the
circumstances of their occurrence.

Forensic examinations, in particular, traceological, dactyloscopic,
ballistic, cold weapon examination, and others, are of great importance
during the investigation of crimes of this category of criminal proceedings.
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According to the results of the examination of criminal proceedings, it
was established that in 27% of cases of investigation of violent crimes, it
was necessary to appoint a forensic psychiatric and forensic psychological
examination.

A forensic psychiatric examination is prescribed in the case when
there are doubts about the mental health of the suspect, caused by his
inappropriate behavior, sudden aggression, a significant amount of
physical damage inflicted on the victim, the presence of information
about deviations in behavior, received from acquaintances or as a result of
personal communication with the investigator . This examination is also
prescribed for the victim in the event that the physical injuries inflicted on
the person caused mental illness (Chronous, 2017).

During pre-trial debriefing, a forensic psychiatric examination is
prescribed to determine the mental state of the suspect in the presence of
data that raises doubts about his sanity. The mental state of a person, which
is noted in the special literature, affects a whole complex of criminal-legal
and procedural manifestations of the subject: the very fact of the crime, its
nature, the circumstances of its commission.

Sobriety, as well as guilt and responsibility, is a central methodological
category of law both from the point of view of its fundamental theoretical
solution and from the point of view of practical value and applied
significance for the observance of human rights and freedoms (Mikheev,
1998). The study of criminal proceedings on violent crimes established that
the specified examination took place in 14% of cases.

If it is necessary to study the condition of the suspect (accused), which
affects his consciousness and actions, and the moment of the commission
of the crime, to find out various properties of the mental state or other
individual psychological characteristics of the victim, suspect or witness
during the pre-trial investigation, a judicial psychological examination.

The task of finding out whether a person has signs of mental retardation
that are not related to a mental illness, and if so, how they manifest
themselves; whether the person has signs of mental retardation or other
mental characteristics caused by acquired somatic diseases; whether the
person has properties, the presence of which could make it impossible or
possible not to fully control his actions; could a person on the eve of crimes
against public order and at their beginning have conflict experiences that
affected his behavior and other things.

The subject of a complex forensic psychological and psychiatric
examination is to establish the influence of the features of the mental state
of a person on the quality of reflection and regulation of the sub-expert at
the moment of interest to the investigator (court).
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This type of examination can be prescribed on the basis of data on the
person’s: brain injuries, mental retardation, low intellectual development,
personality disorders with a tendency to fantasize and suggestion, which
causes the investigation and the court doubts about their ability to correctly
perceive the circumstances that have significance for criminal proceedings,
and to give correct testimony regarding these circumstances.

During a comprehensive examination - an expert psychiatrist establishes
the presence or absence of neuropsychological disorders in the examined
person, - an expert psychologist establishes - the ability of a person with
the specified types of pathology to correctly perceive the circumstances
that are important for criminal proceedings, and to give correct testimony
about them , as well as correctly understand the nature and significance of
committing criminal acts against her.

In view of the above, the tasks of a complex forensic psychological and
psychiatric examination include the establishment of two main groups of
circumstances that are of interest to investigators and judicial authorities:
the nature of the mental state and the assessment of its influence on the
behavior of suspects (accused), victims and witnesses.

According to the study of criminal proceedings, 44% of violent crimes
were committed while intoxicated. That is why, as O. Ovcharenko aptly
notes, forensic drug examinations are conducted in criminal proceedings
of the specified category (Ovcharenko, 2007). In order to appoint such an
examination, it is not necessary that the person was detained in a state of
alcohol intoxication and that he was examined for the presence of a state of
alcohol or drug intoxication.

Traceological examination solves diagnostic or identification tasks that
arise in the process of investigating violent crimes. It is carried out with
the aim of identifying the identity of the suspect (accused) by traces of
hands, feet (shoes), as well as various instruments of crime used by him,
by their traces. Individual criminals do not worry about the destruction
of fingerprints at the scene, so positive results are given by dactyloscopic
examination.

During trasological studies of human shoe traces, experts solve the
questions about the size, type, species and purpose of the shoes that left a
mark, about the mechanism of formation of shoe marks, establish individual
physical defects of the person who left the mark, gait characteristics, his
height and weight. In the presence of samples for a comparative study, the
identification question about the person who left traces can be solved.

During the investigation of the method and instrument of violence (for
example, causing bodily harm), traceological studies, which resolve the
issue of the mechanism of formation of traces and the group affiliation of
the instrument of crime, as well as ballistic examination and cold weapon
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examination, may be prescribed. Modern capabilities of these examinations
allow solving fundamentally new tasks, but the order of appointment and
the list of typical questions do not have significant features.

Taking into account the investigative situation, the mechanism of the
use of violence, the available evidence and the testimony of the victim,
witnesses, suspect, the investigator during the appointment of such
examinations must: find out the issue of the victim’s self-inflicted injury
with this firearm (cold weapon); establish the relative location of the victim
and the weapon at the time of the shot (injury); to find out the distance of
the shot and the marks on the clothes as a result of a shot from close range,
etc.

The forensic examination of cold weapons in the investigation of crimes
in Ilnitsa solves the following questions: is the object taken from the suspect
a cold weapon; to which type of cold weapon does the knife belong; in what
way (factory or home-made) the knife (dagger, palm knife, nunchucks,
brass knuckles, mace) seized from the suspect was made; whether the item
seized from this person is a blank for a cold weapon; whether the object
submitted for research was made from a certain type of sports or combat
weapon; was the knife seized from the suspect recyclable; whether these
tools were used to make cold weapons.

Traces of the action of cold weapons on the human body and clothing
are examined by a forensic medical examination, traces of its action on
other objects are examined by a traceological examination using methods of
object identification based on static (pressing, blows) and dynamic (sliding)
traces.

Forensic ballistics examination is prescribed in the investigation of
violent crimes in which firearms were used. When investigating violent
crimes, as noted by K.D. Paul, the study of firearms should always be given
special attention (Phol, 1985), because the study of weapons, the traces
left after their use, contains data that are needed for the reconstruction of
the mechanism of the criminal act, information about the identity of the
criminal, etc.

This examination is carried out during the investigation of violent crimes
also in those cases when it is necessary to find out whether the object seized
from the suspect is a weapon; whether the victim was injured by this object.

It is appropriate to emphasize that when a weapon is discovered and
before conducting an examination, it must be examined in detail in order to
find traces that can themselves be objects of research (fingerprints, blood,
hair, etc.) (Mikheev, 1998). After all, as noted above, traces of blood and hair
can be the object of forensic biological examination of physical evidence.
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Explosives examination in the investigation of violent crimes can
decide: whether the detected substance is explosive, in what way it was
manufactured or homemade, and from what components it is made; what
is the origin of the investigated explosive device; adequacy of conditions for
storage and transportation of explosive substances or explosive devices, etc.

In addition to ballistics and explosives examinations, other forensic
examinations (handwriting, technical examination of documents,
traceological examination), examination of materials and substances can
be carried out in such proceedings.

The need to conduct a dactyloscopic examination arises in the case of
finding handprints at the scene of the incident and solving identification
tasks that arise when finding out the fact of the presence of a certain
person at the scene of the incident, the mechanism of causing bodily
injuries, checking the testimony of the victim, the suspect regarding the
circumstances of causing bodily injuries.

For dactyloscopic research, experts are provided with handprints found
at the scene, crime tools and other objects that may contain handprints,
dactyloscopic maps for comparative research.

We consider it expedient to dwell separately on forensic examinations,
which are less often prescribed in the investigation of violent crimes. Thus,
during the appointment of a forensic examination of materials, substances
and products, the investigator can establish the general generic or group
affiliation of the presented objects.

Given that in the process of using violence, there is often a mutual
transfer of microparticles and fibers from one contacting surface to another
during a fight, damage to clothing, resistance by the victim, etc., and as a
result of this research, we have the opportunity to establish the fact of the
presence of a person at the scene of the crime, establish his involvement to
the instrument of the crime and the victim, establishing the instrument of
inflicting bodily harm.

Similar information can be established with the help of a forensic soil
science examination in the presence of traces of soil on clothes or other
objects. The main tasks of experts during a soil science examination are
to identify microlayers (particles) of soil origin on carrier objects, to
determine their nature, to establish a common generic (group) affiliation
with the provided samples, to establish the origin of soil on carrier objects
from a certain area of the area (another place events), as well as establishing
the mechanism of formation of soil layers (Peculiarities of soil science
examination, 2017).

The improvement and development of the capabilities of forensic
examinations provides the possibility of identifying a person by his
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biological traces. Odorological examination examines traces of human
odor, the importance of which is similar to the importance of handprint
research in solving violent crimes.

The advantage of scent trails is that it is difficult for a person to control
or destroy trails with their scent, since it is not perceived by a person
organoleptically. Conducting an odorological examination allows you
to establish the presence or absence of odor traces on an object, which
provides an opportunity to find out the situation at the scene of the incident,
to check the versions in relation to specific persons and their actions, the
circumstances of the event and its individual episodes, to identify objects
that may have odor traces on them person, to establish the individual smell
of a person, on objects thrown away by him at the time of detention, to
identify the locations of participants in the event, to establish their number
and roles, to check suspects for involvement in the commission of a crime
(Alekseev et al., 2014).

Itisworth paying attention to the regulation of forensic molecular genetic
examination. In particular, it is advisable to prescribe the study of biological
material using the capabilities of forensic genotyscopic examination in the
following cases: the need to establish whether blood, saliva, semen, hair,
organs, tissues or individual parts of the body belong to a specific person
or exclude such belonging; establishing the gender of biological traces and
objects; diagnostic typing for the purpose of subsequent identification
with objects of crimes or accidents; investigation of the facts of infanticide,
including that of a newborn child.

Establishing whether the remains or parts of a corpse are the remains of
a certain person based on the study of biological samples of close relatives;
detection of a connection between different crimes, if traces of biological
material found at the scene of different crimes were left by the same
person; comparison of the genetic profile of a biological object submitted
for research with genetic data in a computer database for the organization
of a search for a specific person, etc.

Forensic chemical examination is prescribed if there is a need to
investigate the composition of a substance used by a criminal to commit a
criminal offense with the help of powders, paints, acids.

We share the position of individual criminologists that when
investigating violent crimes, in particular enforced disappearances (in
addition to dactyloscopic examination), it is advisable to more actively use
genetic identification examinations, the main task of which is to identify a
specific person on the basis of genetic information contained in biological
particles - pieces of skin, as well as in fluids — saliva, blood, sweat, and
examination of telecommunication systems and means, which is connected
with the need to study the information contained in the memory of mobile
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phones, smartphones, in particular the SIM card (of the victim or suspect)
(Sokyran and Voitovych, 2021).

The effectiveness of the disclosure and investigation of serial sexual-
sadistic murders is related to the possibility of resorting to genotypic
(genomic) studies and the involvement of relevant experts. In criminology
and forensics, especially recently, attention is focused on the problems of
forensic genetic identification, DNA (deoxyribonucleic acid) analysis, DNA
identification (Kupiansky, 2016).

DNA research makes it possible to create a reliable evidence base
in the investigation of violent crimes, overcoming opposition to their
investigation. The method of DNA analysis allows identification of the
subject at the level of individual-specific identity, rather than group
equipment. Further improvement of genotyposcopic examination is also
related to the development of the DNA analysis method for diagnosing the
properties and conditions of a person based on his traces.

The DNA analysis method is effective and allows to identify a person in
the shortest possible time, as well as with high accuracy, which contributes
not only to shortening the time of conducting expert research, but also to
establishing the identity of the criminal himself.

Phonoscopic examination is prescribed for the performance of diagnostic
and identification tasks from the studied category of criminal proceedings.
Before the phonoscopic examination, the following diagnostic questions
may be asked: how many people participated in the conversation recorded
on the investigated phonogram; what is the literal meaning of the text; what
is the content of the illegible record on the presented phonogram; what was
the surrounding environment at the time of recording the phonogram, etc.

It isimportant to emphasize that in order to identify a person, the expert,
in addition to the phonorecord carrier, must be provided with carriers
with samples for examination. These materials should contain words and
phrases that reveal peculiarities or pathologies of the language, other
deviations from the generally accepted norms of the literary language.

Also, information about the successful use of so-called non-traditional
specialknowledgeandmeansofcognition,belongingtothefield ofgenotyping,
hypnology, psychophysiology, is increasingly common in forensic literature.
Along with them, there is a searching «psychophysiological portrait» of the
alleged criminal, forensic polygraphology, forensic hypnology, forensic
drug psychotherapy, forensic odorology and others.

The given list of examinations during the investigation of crimes
committed with the use of violence is not exhaustive. Their choice depends
on the specific criminal offense, the investigative situation and the inner
conviction of the investigator conducting the pre-trial investigation.
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Conclusions

The problems considered and analyzed in the scientific article made it
possible to formulate appropriate conclusions and determine the prospects
for the use of special knowledge in the form of conducting an examination
in the investigation of crimes committed with the use of violence.

Special knowledge, which is used during the investigation of crimes
committed with the use of violence, contains relevant information about
forensic means and methods of establishing, preserving, extracting and
researching physical traces of the specified crimes and other physical
evidence, which are used during expert, investigative or judicial activities,
recorded on various carriers of this information.

Special knowledge during the investigation of violent criminal offenses
is used in both procedural and non-procedural forms. We considered the
use of special knowledge in a procedural form - within the framework of
forensic examinations. The most typical forensic examinations during the
investigation of crimes include: forensic medical examination, forensic
biological examination, dactyloscopic examination, forensic traceological
examination of footprints, forensic ballistic examination, cold weapon
examination, forensic psychiatric examination. The theoretical and
methodical foundations of such examinations need to be updated and
adapted to the latest technology and best global experience.

During the pre-trial investigation of criminal offenses committed
with the use of violence, the following may also be prescribed: forensic-
chemical examination, forensic-odorological, soil science, molecular-
genetic and other types of examinations, depending on the type of crime,
the investigative situation and the available physical objects. Insufficient
use of the possibilities of these examinations was found, which is explained
primarily by an underestimation of their role and importance and
insufficient awareness of the employees of investigative bodies with the
achievements of expert practice.

A thorough analysis of the materials of criminal proceedings, interviews
of investigators and experts, as well as the study of special literary sources
in the aspect of the research topic, made it possible to identify the following
problems in the theory and practice of the appointment, conduct and use
of examinations: insufficient knowledge of authorized subjects of criminal
proceedings, means and methods of detection and overcoming opposition
to the investigation with the help of examinations; a clear insufficiency
of available methodological and general theoretical literature on these
problems.
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Productos de ingenieria como elemento de crecimiento
social en el mundo global: factor juridico de su
desarrollo

Resumen

Elobjeto del articulo esjustificarlanecesidad de desarrollarla producciéon
de productos de ingenieria como elemento de crecimiento social en el
mundo global y mejorar el &mbito juridico como base de este desarrollo.
La metodologia de investigacion se basa en métodos empiricos, analiticos,
medios legales de prevencion, regulacion y resolucion de problemas de
desarrollo empresarial. La lucha competitiva estimula el desarrollo de
las empresas, el problema crea nuevas oportunidades para los negocios
y el desarrollo del mercado estimula el crecimiento social. La cadena de
desarrollo definida es un elemento de la globalizacion. Se confirma la
conveniencia de mejorar el campo legal de actividad de las empresas
ucranianas que desarrollan productos de construcciéon de maquinaria en
la direccidon de promover el progreso de sus empresas, la sustitucion de
importaciones y la popularizacién de los productos ucranianos. En las
conclusiones, se recomienda utilizar la diferenciacién como un método
prometedor para llevar a las empresas ucranianas a nuevos mercados,
llegar a los consumidores extranjeros y establecerlos como un proveedor
prioritario de productos de construcciéon de maquinaria de alta calidad.

Palabras clave: internacionalizacion; diferenciacion; globalizacion;
actos juridicos; medios técnicos y sociedad.

Introduction

The beginning of the process of globalization, that is, worldwide social,
economic, political, cultural, integration is connected in time with the
transition of the economies of developed countries to the post-industrial
phase of development.

For enterprises in those industries that produce technical means and
for which, most often, production is multi-series, it is especially important
to develop individual strategies for conquering the market, that is,
consumer preferences. Productions with simple technologies are more
flexible and can quickly adapt to new needs, and for the high-tech field of
mechanical engineering, it is necessary to search for new modern methods
of development.

It is a responsible link in management activity, it needs a scientific
approach that harmonizes economic and social growth. Legal support for
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the development of these enterprises is important. It is necessary to take
part in the formation of laws, norms and development programs under
the conditions of knowledge of the needs not only of producers, but also of
society. To solve such a task, it is necessary to find or independently develop
and implement global strategies of activity in the market of machine-
technical products. The development of enterprises - producers encourages

social growth. Improving the legal framework for their development is an
urgent need.

1.0bjectives

The purpose of the article is to justify the need to develop the production
of mechanical and technical products as an element of social growth in the
global world, and to improve the legal field as the basis of this development.

2. Materials and methods

Using general scientific methods of analysis and synthesis, complexity,
empirical research, expert comparison, the stages of development of the
machine-building complex of Ukraine, the field of agricultural machine-
building, were investigated. The obtained knowledge allows us to draw
conclusions about the existence of a number of problems in the development
of enterprises and promising solutions. (Nikitenko et al., 2023) As methods
of positive influence on development, it is advisable to adopt the following:
a method of differentiating technical products taking into account the
specifics of demand, a method of ensuring the effect of its uniqueness,
additional value for the consumer, a method of ensuring a combination of
value for the consumer and utility for the producer.

The methodology of social growth is formed due to the selection and
combination of individual methods of influencing this process. In addition
to direct methods of provision, there are indirect ones. Such methods are
more complex and require concentration of efforts not directly on the
object, but on factors that indirectly affect the object. In the global world,
it is the indirect methods of influencing the level of social growth that form
a larger share of influencing factors. Such factors, in particular, include
those that influence the development of the machine-technical products
market. These products ensure the production of means of production and
consumer goods.

The positive results of the production process are confirmed by the
successful sale of products. The formation of methodological principles
for the organization of the sale of mechanical goods requires a perfect
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knowledge of technical characteristics, the use of differentiation as a
method of meeting the needs of buyers with different requirements for
product quality, which is also a factor of social growth.

The negative processes of the development of machine-building
enterprises take place against the background of the absence of legal barriers
for the factors that prompted them. This fact requires the application of
the method of adjusting the legal basis of the enterprise’s activity. Changes
and additions to the legal acts of this area should be based on a deep study
of the principles and circumstances of the activity, which is the task of
practitioners and scientists.

The legal acts in this area are:

o Law of Ukraine “On stimulating the development of domestic
engineering for the agro-industrial complex” (dated February 7,
2002 No. 3023-III);

« Decree of the President of Ukraine “On measures to develop the
domestic machinery market for the agro-industrial complex and
increase its production volumes” dated November 3, 2001 No.
1039/2001;

« Resolution No. 1158 “On Approval of the State Target Program for
the Development of Ukrainian Villages (September 19, 2007, the
Cabinet of Ministers of Ukraine”.

Changes and additions to these and other legal acts were also adopted.
But in recent years, the task of providing the village with equipment and
import substitution has not yet been fulfilled. According to the aspirations
of the drafters of the new legal acts, their approval should stimulate an
increase in the volume of sales of domestic equipment for the agro-industrial
complex from 3.6 to 8.2 billion hryvnias. Their adoption does not require
additional financial costs from the State Budget of Ukraine.

3. Results and discussion

The exceptional value of the machine-building complex of any country
lies in the fact that it provides tools for material production and the service
sector. Technical products are the basis of production. The machine-
building complex is the basis for the development of almost all branches
of production. Mechanical engineering is complex and structurally
differentiated from branches of industry (Nekhai et al, 2011; 2021; 2022).
Researcher of socio-economic geography Josip Giletsky, Roman Slivka,
Mark Bogovych noted that together with metalworking, it includes up to
200 different sub-sectors and industries.
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They can be grouped by the time of their origin, old, new and emerging
industries can be distinguished. It can be grouped by purpose (with a
selection of general, transport mechanical engineering, electronics and
electrical engineering, as well as agricultural, construction and road
mechanical engineering, instrument engineering, etc.), according to the
features of technological and spatial orientation... In the era of scientific
research and development, world mechanical engineering as a whole
became much more science-intensive. In advanced countries, it accounts
for more than 2/3 of all costs for research and design work in industrial
production. The transition from universal to more highly specialized
enterprises also became a general trend (Giletsky et al., 2005).

The process of globalization affected both legal, economic, political
and cultural integration, as well as social development. It happened at
the intersection of the industrial and information eras. Let’s analyze how
globalization has affected the activities of enterprises producing mechanical
and technical products.

Globalization affected the production of mechanical and technical
goods already at the beginning of the 20th century. Emphasis in the
development of the production of machine-technical products was placed
on agricultural and transport engineering. It should be noted that even
in the past, agricultural machine building was a leading sub-branch of
machine building, which was affected by the demand for machines due to
the lack of labor in the agricultural steppes, as well as the availability of raw
materials (supplied by metal centers) and fuel.

Before the First World War, there were 138 medium and large
agricultural machine-building plants in Ukraine, which produced about
40% of all machine-building in Ukraine. Agricultural machine building
was concentrated in Bila Tserkva, Kharkiv, Odesa, Yelysavetgrad
(Kropyvnytskyi), Oleksandrivskyi, and Berdyansk.

The owners of factories for its production were mainly foreigners. And
yet, agricultural machine building did not cover the country’s demand,
and more than 40% of machines were imported from abroad, mainly from
Germany (Giletsky et al., 2005). That is, the process of globalization touched
this industry quite a long time ago. Obviously, this industry provided jobs,
and its development was an impetus to increase the number of educated
people, to the development of society.

Let us present the view of economic globalization researchers Susan
Douglas and Samuel Craig on the main trends of globalization. “Such
trends lead to the fact that in many industries, competition does not take
place on the national or even regional market, but on an international scale.
As a result, in order to compete effectively, companies must develop global
marketing strategies...
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Differences in the relative cost of labor, energy and other resources lead
to countries having different technologies, and this also affects the definition
of business... Defining the company’s driving force means identifying the
key aspects of the strategies on which attention will be focused. However,
this does not necessarily imply disdain for other aspects. Concentrating
major efforts on technology or product offerings does not mean that the
ability to meet market needs or identify key target segments can be ignored.
Rather, it allows you to determine priorities when allocating management
efforts and when evaluating new projects (Douglas and Craig, 1985).

Researcher Researcher David Buisson notes:

Trade in standardized goods is the largest business in the world, and every
year its volume continues to grow. 70% of the 125 most important sectors of the
world economy receive more than half of their export revenues from the sale of
primary products. The ever-changing situation, ever-increasing competition and
the increase in the number of large multinational companies affect the nature
of global product markets, while the role of marketing as one of the aspects of
business activity is increasing (Baker, 2002: 577).

The author points to competition as a force that affects the development
of enterprises, but one should not forget that it can lead to the disappearance
of an enterprise, and sometimes an industry.

Such a threat exists, obviously, for many branches of the economy of
Ukraine. For example, for the country’s agricultural machinery industry,
a situation has arisen when foreign-made machinery enters the country’s
market in large quantities. The purchasing power of domestic agricultural
producers is low, so the market offers used foreign machinery.

At the same time, domestic factories for the production of agricultural
machinery, components and repair kits for it produce products that are quite
affordable in terms of price indicators, but improper sales organization is
noted and, as a result, preferences on the side of foreign models.

Jean-Jacques Lambin points out the driving forces behind
competitiveness management in an industry:

A firm’s ability to gain a competitive advantage in its base market depends not
only on the direct competition it faces, but also on other forces such as potential
market entrants, substitute goods, buyers and suppliers. The first two forces are
threats, and the other two are indirect, depending on their ability to dictate their
demands. The company’s profit potential in the commodity market is determined
by the complex influence of all five forces (Lambin, 2006: 303).

With this statement, Jean-Jacques Lambin indicates that the
development of enterprises under the conditions of differentiation of
production solves such social issues as providing consumers with more
unique goods, those that have a greater value for consumption, and needs
are satisfied most fully. In addition, the degree of awareness of novelties
increases, which generates new requests.
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The withdrawal of the machine-building complex of Ukraine from the
crisis requires, in particular, the development of a national program for
the development of agricultural machine-building, which provides support
at the legislative level for the production of technological complexes of
machines and equipment for agriculture, food and processing industry,
bringing the production of new types of final products and parts to the level
of ensuring domestic needs of farmers by 70%.

Without effective legislative and financial support, powerful plans for
the development of the agricultural machinery industry cannot be achieved.
An investment program in this industry with the involvement of foreign
capital can provide an opportunity for the development of enterprises. The
development goals must be consistent with the legal framework, so it is
necessary to focus on its improvement and bringing it closer to reality.

Thus, the authors of scientific research and development on the
development of the machine-technical products market are united in the
fact that they consider it an important element of social growth in the global
world.

The state of the modern world economy determines the situation when
increasing production volumes is no longer synonymous with success in
business. These circumstances became an incentive for a large number of
companies to improve the efficiency of existence, change their strategy in
the market and move from the principle of “produce as much as possible”
to the principle of “maximally satisfying the client”. The “seller-buyer”
relationship has also changed significantly, the emphasis has shifted to the
“buyer” (client).

The rule “they will buy everything we make” stopped working, and
the term “customer-oriented company” appeared. The fierce struggle
for customers continues, which requires flexibility, new ideas, products
and services, quick access to new markets, cost reduction, etc. (Strategic
directions of the development of agriculture of ukraine for the period until,
2020). In this way, the strategic directions of the development of agriculture
and agricultural engineering in Ukraine were determined.

Thus, the main factors of development and transition to market
economic conditions for enterprises that produce technical means are the
need for means of production and competition. Social challenges dictate
the need to develop this market. Enterprises that produce standardized
goods primarily became participants in globalization.

We will analyze the factors and stages of development of enterprises
in the field of mechanical engineering and its sub-sector (agricultural
mechanical engineering), as an element of social growth in the global world
(table 1).
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In such conditions, the struggle for a buyer is fierce for enterprises in
those industries that produce technical means of production.

In the market of such goods, the «seller-buyer» ratio was in favor of
the buyer. And the process of globalization of markets has contributed to
this — goods that are a significant competition for domestic producers enter
the national markets. If the national industry is strong, it will overcome
the competition. If it is weak, the prerequisites for its collapse may arise
due to the gradual exit from the competitive struggle of individual domestic
enterprises.

Already now, the process of globalization has affected the development
of various branches of the Ukrainian economy in a certain way. The
enterprises of some entered foreign markets and got the opportunity to
distribute their products more profitably than in the domestic market, the
enterprises of others, on the contrary, suffered a significant defeat, which
was manifested in a decrease in sales figures, and, as a consequence, in loss
of profits, reduction of jobs, loss of personnel, which was manifested by a
decrease in the level of social growth of the population.

These negative processes took place against the background of the
absence of legal barriers for the factors that prompted them.

Globalization has affected the field of mechanical engineering for
agriculture. The situation with the production of agricultural machinery
is ambiguous: many enterprises have sharply reduced production in
conditions of economic instability, and some are gradually modernizing
and re-equipping.

Thus, the Kaliniv factory (Vinnytsia region) recently produced new
planters with the help of Germany (the planned capacity is 3 thousand
planters per year, which fully meets the needs of Ukraine). Small enterprises
producing modern grain harvesters, which correspond to Western
analogues, operate in Kharkiv, Berdyansk, and Kherson. Machine-building
enterprises of Melitopol expand the range of hydraulics, mechanisms and
components for agricultural machinery and conquer new world markets.

It is quite clear that agricultural engineering must adapt to the
interests and needs of farmers in full accordance with the plans for the
development of the agricultural sector. There are 370 enterprises operating
in domestic machine building for the agro-industrial complex, of which
120 are specialized. Almost 70,000 workers work at the enterprises and
organizations of the industry, more than 4,000 names of machines
necessary for the execution of technological processes in agro-industrial
production are manufactured.

The capacities of enterprises in the industry allow production of products
worth 10.0 billion hryvnias. At the same time, agricultural machinery is
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constantly being imported into Ukraine, which significantly narrows the

domestic machinery market for domestic machine-building enterprises for

the agro-industrial complex.

Table No. 01: Evolutionary factors (internationalization, globalization) of the

development of the machine-technical products market.

19th - the beginning
of the 20th century
(internationalization
of the world economy)

Period Accents of activity Factors

The first half of the The appearance of the The need for means of

19th century first enterprises for serial production to replace
production of means of manual labor and
production (mainly tools) for | intensify the production
agriculture of agricultural products

The second half of the | Expansion of production The need for funds for

due to the production of
machines and equipment for
sugar factories and oil mills

enterprises processing
agricultural raw
materials

The beginning of the
20th century - the
beginning ot the

First World War
(internationalization
of the world economy)

The emphasis in the
development of mechanical
engineering was on
agricultural and transport
mechanical engineering.
Agricultural mechanica
engineering is becomin
aleading sub-branch o
mechanical engineering

Growing demand for
machines due to the
lack of labor in the
agricultural steppes, as
well as the availability of
raw materials and fuel

The First World

War - the beginning
of the 50s i
(transnationalization
as the next stage

on the way to
globalization).

The beginning of the
globalization process is
connected in time with the
transition of the economies
of developed countries to
the post-industrial phase of
development. In Ukraine,
138 medium and large
agricultural engineering
factories produced about
40% of the country’s entire
engineering

Growing demand for
agricultural machinery.
Agricultural machine
building did not cover
the country’s demand
and more than 40% o
machines were imported
from abroad, mainly
from Germany

The 80s - the
beginning of the
2000s (globalization
of the world economy)

The difference in the relative
cost of labor, energy and
other resources has le

to the development of the
latest technologies for the
production of agricultural

machinery. Increasing the
volume o %roduc’glon of
agricultural machinery is,

no longer synonymous with
success in business

The need to develop

a strategy for market
activity and to move
from the principle of
«produce as much

as possible» to the
principle of “maximum
satisfaction of the need”
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Modernity To compete effectively, The need to develop
(globalization of the engineering companies must | methods of influence

world economy)

develop global marketing
strategies. It is important

to work out individual
strategies for winning
consumer preferences,
There is an element of social
growth in this.

on the market in order
to cause the emergence
of a need and the
formation of a consumer
segment

19th - the beginning
ot the 20th centu
(internationalization
of the world economy)

due to the production of
machines and equipment for
sugar factories and oil mills

Period Accents of activity Factors

The first half of the The appearance of the The need for means of

19th century first enterprises for serial production to replace
production of means of manual labor and
production (mainly tools) for | intensify the production
agriculture of agricultural products

The second half of the | Expansion of production The need for funds for

enterprises processing
agricultural raw
materials

The beginning of the
20th century - the
beginning of the

First World War
(internationalization
of the world economy)

The emphasis in the
development of mechanical
engineering was on
agricultural and transport
mechanical engineering.
Agricultural mechanica
engineering is becomin

a leading sub-branch o
mechanical engineering

Growing demand for
machines due to the
lack of labor in the
agricultural ste,}) es, as
well as the availability of
raw materials and fuel

The First World
War - the beginning
ofthesos |
(transnationalization
as the next stage

on the way to

The beginning of the
globalization process is
connected in time with the
transition of the economies
of developed countries to
the post-industrial phase of

Growing demand for
agricultural machinery.
Agricultural machine
building did not cover
the country’s demand
and more than 40% of

beginning of the
2000s (globalization
of the world economy)

cost of labor, energy and
other resources has led

to the development of the
latest technologies for the
production of agricultural
machlne?f. Increasing the
volume of production of
agricultural machinery is,
no longer synonymous with
success in business

globalization). development. In Ukraine, machines were imported
138 medium and large from abroad, mainly
agricultural engineering from Germany
factories produced about
40% of the country’s entire
engineering

The 80s - the The difference in the relative | The need to develop

a strategy for market
activity and to move
from the principle of
«produce as muc

as possible» to the
principle of “maximum
satisfaction of the need”
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The 2010s -2022s To compete effectively, The need to develop
engineering companies must | methods of influence
develop global marketing on the market in order
strategies. It is important to cause the emergence
to work out individual of aneed and the
strategies for winning formation of a consumer
consumer preferences, segment
There is an element of social
growth in this.

Source: (Giletsky et al., 2005).

It is quite clear that agricultural engineering must adapt to the
interests and needs of farmers in full accordance with the plans for the
development of the agricultural sector. There are 370 enterprises operating
in domestic machine building for the agro-industrial complex, of which
120 are specialized. Almost 70,000 workers work at the enterprises and
organizations of the industry, more than 4,000 names of machines
necessary for the execution of technological processes in agro-industrial
production are manufactured.

The capacities of enterprises in the industry allow production of products
worth 10.0 billion hryvnias. At the same time, agricultural machinery is
constantly being imported into Ukraine, which significantly narrows the
domestic machinery market for domestic machine-building enterprises for
the agro-industrial complex.

Further stagnation of machine-building and equipping the agricultural
sector with foreign machinery will lead to complete dependence on its
supply and will create a direct threat to the food security of the State, since
the countries producing machinery will be able to dictate the nomenclature
and volume of production of Ukrainian products to the agricultural sector
of Ukraine (The system of material and technical support in Ukraine and
the formation of the means of production market, 2019). In order to avoid
this, it is necessary to develop our own mechanical engineering for the agro-
industrial complex and, in the conditions of the global financial crisis, to
support the domestic manufacturer by limiting the import of machinery for
the agro-industrial complex into Ukraine.

The purpose of the adjustment of the national legislation is to limit
the import of foreign machinery into Ukraine, both new and used, and to
prohibit the use of funds provided to agricultural producers by the State
budget under all budget programs as aid, subsidies and support for the
purchase of foreign machinery production.

There is no doubt that in the era of globalization, the driving force
behind almost all processes taking place in the economy is competition.
Thanks to the management of this process, the process of transition from
one permanent state to another takes place.
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It was she who gave rise to a whole series of bankruptcies of enterprises
during the transition to the market. Industries have disappeared in some
countries. Most often, this was explained by the severance of economic
ties with enterprises located abroad. Not everyone managed to recreate
past relationships or not as quickly as they would have liked. Changes in
the world and in individual countries took place at different speeds. Some
connections did not renew and were not replaced by others.

For the economies and industries of the countries of the post-Soviet
space, globalization processes are an impetus for development, but also
a significant test. Those economic structures that have established an
effective management system taking into account market requirements and
focusing on the needs of society managed to survive the competition.

Thus, A. Chernyavskyi characterizes the impact of globalization on
development as follows:

The most favorable economic results from globalization are obtained by
industrially developed states. Due to trade, investment, access to external sources
of resources, developed countries as a result of globalization have the opportunity
to constantly replace low-skilled labor, using its inflow from other countries.
Globalization poses the greatest threat to developing countries, which experience
a significant lack of qualified personnel, economic infrastructure, institutions, and
economically determined programs for the realization of available opportunities
(Chernyavsky, 2000: 37).

But, in our opinion, one should not completely agree with such a harsh
assessment of the author. The need for qualified personnel, economic
infrastructure, institutions, and economically determined programs for the
realization of available opportunities entail the need for jobs and solve the
problems of employment of the population, which raises the social level.

Taking into account the peculiarities of the machine-building industry
product, it should be pointed out that the organization of the promotion
of machine-technical products should begin at the production stage with
efforts in the direction of differentiation.

Jean-Jacques Lambin noted:

Pointing out different ways of winning in the competition, the author
emphasizes the special power of differentiation, which is very important for
industries that produce means of production and for which victory in the
competition has not yet acquired certain defined forms: In order for the strategy of
differentiation to lead for a positive result, the following conditions must be met:

« differentiation should lead to the emergence of something
unique, and not to a simple price reduction;

« the element of uniqueness must represent value for buyers;

« this value may reflect increased efficiency (more complete
satisfaction) or reduced costs;
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« the process of differentiation must be permanent so that
competitors cannot reproduce it in the near future;

« the price premium that buyers are willing to pay must exceed
the inflated costs incurred by the firm in the process of creating
and maintaining an element of differentiation;

» finally, in the case when the element of differentiation is not
too obvious and not familiar to the market, the firm must
develop a certain system of signals with the help of which the
consumer can learn about the appearance of a new element
(Lambin, 2006, p.650).

Differentiation can direct machine-building enterprises to new markets,
help to reach foreign consumers, and establish itself as a priority supplier of
high-quality engineering products. This chain of development is an element
of globalization. Thus, competition encourages development, the problem
creates new opportunities, and market development - social growth in the
global world.

Comparing all the specified conditions with the circumstances of the
mechanical engineering industry, whose products are goods of industrial
purpose and standardized, we can agree that these conditions are acceptable
for the studied industry. Differentiation is necessary for the products of the
engineering industry. The specificity of the method of differentiation of
mechanical engineering products is that it is focused on the final consumer,
who is himself a manufacturer (manufacturing enterprises).

It should be implemented in the form of quality improvement, price
optimization, service provision, and consulting. Staying competitive in
the era of globalization of engineering markets means updating the range.
This means constant efforts to improve the organization of production
management and the need to support activities at the level of legal regulation
of economic relations.

Conclusions

The machine-building complex is the basis for the development of other
branches of production. Factors and stages of development of enterprises
that produce mechanical and technical products, in particular, mechanical
engineering for agriculture and legal support for their development, are
analyzed.

For the enterprises of the countries of the post-Soviet space, globalization
processes are a test and, at the same time, an impetus for the realization
of available opportunities. Competitive struggle encourages development,
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a problem creates new business opportunities, and market development -
social growth. Such a chain of development is recognized as an element
of globalization. The statements of the authors of scientific studies give
reasons to believe that the production of machine-technical products is
becoming an important element of social growth in the global world.

It is recommended to use differentiation as a promising method
of directing Ukrainian enterprises to new markets, reaching foreign
consumers and establishing themselves as a priority supplier of high-
quality engineering products.

Legal acts regarding the activities of agricultural engineering enterprises
are characterized as not perfect and partly irrelevant.

The expediency of improving the legal field of activity of Ukrainian
enterprises-manufacturers of mechanical and technical products in the
direction of promoting the development of their enterprises, import
substitution and popularization of Ukrainian products is substantiated.
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Perspectivas de desarrollo politico civilizatorio de
las regiones del mundo en el contexto de los desafios y
oportunidades actuales

Resumen

El objetivo fue investigar los aspectos tedricos y practicos de la
civilizacion en el contexto de los desafios del desarrollo global moderno,
analizar un nuevo modelo de civilizacion, dentro del cual se esbozann los
problemas bésicos de la civilizaciéon y una solucién a las consecuencias del
desarrollo que propone el proceso civilizatorio. El tema es el desarrollo
de la civilizaciéon de las regiones del mundo y la formacion de una nueva
estrategia de la Alianza de la OTAN. La metodologia consiste en el uso del
método sinérgico, la metodologia agil, el modelado politico, la prevision,
que ayudan a ver los desafios y oportunidades del desarrollo global de la
civilizacion moderna de una manera nueva. Como resultado se hizo una
distincion entre los conceptos de civilizacién como fenémeno sociocultural
y, cultura como medida del desarrollo humano, debido a que la civilizacion
es un conjunto de condiciones politicas que determina el desarrollo de
una persona y de una sociedad. Se realiz6 el analisis de los problemas del
desarrollo civilizatorio de las regiones del mundo en el contexto de los
desafios y oportunidades, los procesos objetivos del desarrollo moderno y
la formacion de un nuevo concepto de proteccion civilizatoria de la sociedad
internacional.

Palabras clave: civilizacion; desarrollo global; procesos civilizatorios;
desafios historicos; modelo de civilizacion en crisis.

Introduction

The relevance of the study of civilization in the context of the challenges
of modern global development is taking place in the environment of
the increasing influence of global factors on the challenges of modern
civilizational development related to the COVID-19 pandemic crisis,
contradictory global processes, and the new reformatting of the global
world. Even J. Vico in his work “Fundamentals of a new science of the
general nature of nations” (Vico, 1994) tried to explain the objective law
of historical change, to substantiate the idea of the unity of world history,
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to find the things in common and the things that are repeated in the social
development of different peoples and countries.

Throughout the history of the development of the social and
philosophical thought, taking into account the civilizational context, there
were many followers who focused on the description of the known histories
of civilizations, or “cultural-historical types”, which allowed to identify
the patterns of emergence, development, decline and disappearance
of civilizations and cultures. It should be noted that Spengler counted
8 socio-historical groups (Spengler, 1993), Gobineau considered the
Aryans - aristocratic white sub-race (Indo-Europeans) - as the center of
all civilizations, Toynbee focuses on 21 civilizations (Toynbee, 1995), M.
Danilevsky mentions 13 (Danilevsky, 1991).

Civilization environment is a complex and quite broad social, cultural,
economic phenomenon represented in modern philosophical, political
science thought, international economic and political relations. In terms
of the modern geocultural and geopolitical picture of the world, the most
acceptable is the division into 8 civilizational branches, namely 1. North
Atlantic region of the world. 2. the Arab-Islamic region of the world. 3.
Asia-Pacific region of the world. 4. Orthodox-Slavic region of the world. 5.
Hindu-Indian region of the world. 6. Shinto-Japanese civilization. 7. Latin
American civilization. 8. African region. The allocation of these civilizational
branches remains relevant to this day.

For a detailed study of civilization processes, let us analyze the term
“civilization “ in the context of the challenges of modern global development.

»

The concept of civilization comes from the Latin word “civis” “citizen”.
According to most modern studies, civilization means the next stage of
culture after barbarism, which creates the most important precondition
for culture. Thus, “civilized” and “cultural” are perceived as concepts of
the same order, but civilization and culture are not synonyms (the system
of modern civilization, characteristic of developed countries of Western
Europe, the USA and Japan, is the same, although cultures in all countries
are different). In other cases, this term is used to denote a known level of
society development, its material and spiritual culture.

As the basis for the allocation of the form of civilization are taken features
of the region or continent (civilization of the ancient Mediterranean,
European civilization, Eastern civilization, etc.) They to a greater or lesser
extent reflect the real characteristics that express the commonality of
cultural and political destinies, historical conditions, but it should be noted
that the geographical approach can not always convey the presence in this
region of different historical types, levels of the development of socio-
cultural communities.
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Another meaning is that civilizations are understood as autonomous,
unique cultures that go through known cycles of development. This is how
Danilevsky (1991), Toynbee (1995) and Huntington (1994 )use this concept.
They believed that culture is one of the main characteristics of civilization
and even defines civilization. Of course, culture has a great influence on the
formation of the spiritual world of a person, on art, literature, psychology,
on social life. It should not be denied that there is a reverse influence of
civilization on the formation of culture and religion. Moreover, it is not
so much culture and religion that shape civilization, but civilization itself
adapts it to its spiritual and material needs, forms an intercivilizational
dialogue (Afanasyeva et al., 2017).

According to Spengler, civilization is a set of technical and mechanical
achievements of a person, culture as a sphere of organiclife, which is reduced
to the level of civilization and together with it moves towards its destruction.
In modern Western literature, the idea of material and technical factors
absolutization, the allocation of human civilization according to the level of
technical and economic development is carried out.

Civilization is the degree of the development, which includes the human
transformed nature and means of transformation, a man. It is acommonality
of people characterized by a certain set of values (technologies, skills,
traditions), a system of general prohibitions, similarity (but not equivalence)
of spiritual worlds. The development of civilization is accompanied by the
growth of diversity of organization of life, but civilization has never been
and will never be unified, despite the technological community that unites
humanity.

Civilization emerges due to the special function of technology, which
creates, generates and constructs an adequate regulatory environment in
which it lives and develops. Now it is customary to distinguish between
traditional and technogenic civilizations. Naturally, this division is relative,
but nevertheless it makes sense, because it carries certain information and
can be used as a starting point for research.

Traditional civilizations are usually called those civilizations where
the way of life is oriented by slow changes in the sphere of production,
preservation of cultural traditions, reproduction of social structures and
lifestyles that have often been formed for many centuries - customs, habits,
relationships between people that are sustainable. The modern period of
society development is determined by the progress of technogenic (digital)
civilization, which actively conquered all new social spaces.

This type of civilized development was formed in the European region,
which is called Western civilization. But it is implemented in different
versions both in the West and in the East, so the concept of “technogenic
civilization” has been used, since its most important feature is accelerated
scientific and technological progress.
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Technical, and then scientific and technological revolutions make the
technogenic civilization an extremely dynamic society, often causing a
radical change in social relations - forms of human communication - over
the course of several generations. The deep values of technogenic civilization
were formed historically. Their background was the achievements of the
culture of antiquity and the European Middle Ages, which were then
developed during the Reformation and the Enlightenment and determined
the system of value priorities of technogenic culture. Man was understood
as an active being in active relation to the world.

The idea of transforming the world and subjugation of nature by man
was the main one in the culture of technogenic civilization at all stages of
its history, up to our time. Transforming activity is considered here as the
main purpose of a man. An important component in the system of values of
technogenic civilization is a special value of scientific rationality, scientific
and technical view of the world, which creates confidence that man is able,
controlling external circumstances, to rationally, scientifically arrange
nature and social life.

The object of research includes a set of methods, principles, approaches
to the analysis of civilizational problems of human existence and society,
immersed in a contradictory civilizational society. It is necessary to
draw special attention of scientists, politicians, experts to the analysis of
contradictory global processes related to overcoming the problems of
civilizational development at the level of global reformatting of the world
and the formation of a new strategic concept of the NATO Alliance to
protect international society.

1. Analysis of the Literature Sources

We rely on the classic studies of Danilevsky, Toynbee, Huntington,
who believed that culture is one of the main characteristics of civilization
and even defines civilization. Of course, culture has a great influence on
the formation of the spiritual world of man, on art, literature, psychology,
social life. It should be noted that O. Spengler counted 8 socio-historical
formations of civilizations (Spengler, 1993), J. Gobineau considered the
Aryans - aristocratic white subrace ( Indo-Europeans) as the center of
all civilizations, A. Toynbee focuses on 21 civilizations (Toynbee, 1995),
M. Danilevsky mentions 13 civilizations (Danilevsky, 1991). The article
by Hussein (2013) analyzes the peculiarities of the philosophy of history
concept of J. Vico regarding the emergence and development of human
societies and institutions.

In the context of modern sources, we analyze the works of modern
representatives of philosophical thought L. Afanasyeva, E. Muzya, K.
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Kolev, R. Oleksenko (2017) to analyze intercultural dialogue in the
context of Ukraine’s unification; the work of V. Voronkova, V. Nikitenko,
R. Andriukaitene to identify the philosophical foundations of geopolitical
reformatting of the world in the context of modern challenges of
globalization.

The research of V. Voronkova, O. Punchchenko, M. Azhazha to identify
the problems of globalization and global governance in the Fourth Industrial
Revolution (INDUSTRY 4.0) played a key role in the analysis of such a
complex problem as civilization. The analysis of the socio-dynamics of the
globalizing world in its civilizational dimension, carried out by Punchenko
et al. (2018), played a fundamental role for us. We should also highlight the
work of Oleksenko (2011) “Policy of Ensuring Ukraine’s Competitiveness
in the World Food Market in the Context of Globalization: Trends and
Prospects”.

Undoubtedly, a great role was played by the analysis of the search for
new forms of personal expression in the era of postmodernism, carried out
by Kyrychenko et al (2021). The interaction of the digital person and society
in the context of the political philosophy is represented by the work of O.
Buhaychuk, V. Nikitenko, V. Voroknova, R. Andriukaitene, M. Malysh.

In general, it was interesting to trace the comparative analysis of
civilization in the context of the challenges of modern global development,
to analyze the new model of civilization, which outlines the basic problems
of civilization and proposes solutions to the consequences of the civilization
process in the works of both classics of philosophical thought and modern
philosophers. The modern period of society development is determined by
the progress of technogenic (digital) civilization, which actively conquered
all new social and cultural spaces.

2. Materials and Methods

Today, many specialists - philosophers, sociologists, historians,
ethnologists, psychologists - are engaged in the problems of civilizations,
their features. The civilizational approach to the challenges of modern
civilizational development is considered as opposed to the formational one.
But there is no clear, generally accepted definition of civilization.

There are many different studies, but there is no general picture of the
development of civilizations, as this process is complex and contradictory.
And at the same time, the need to understand the peculiarities of the genesis
of civilizations and the birth of the phenomenon of modern society within
their framework is becoming an increasingly urgent problem in modern
conditions, as today a choice is made between modern and pre-modern
forms of civilization.
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From the point of evolution, the distinction of civilizations plays an
important role in comprehending the enormous amount of information
that the historical process represents, so the historical method or approach
will be the main one.

The profound values of technogenic civilization were formed historically.
Their preconditions were the achievements of the antiquity and European
Middle Ages culture, which were then developed during the Reformation
and the Enlightenment and determined the system of value priorities of
anthropogenic culture.

The humanistic approach allowed to analyze the ideals of progress, when
a person was understood as an active being in an active relationship to the
world. The idea of transforming the world and subordination of nature by
man was the main one in the culture of technogenic civilization at all stages
of its history, up to our time.

Transformative activity is considered here as the main purpose of a
man (Rybalchenko et al., 2021). Moreover, the activity-based ideal of man’s
relationship to nature extends to the sphere of social relations. The ideals
of technogenic civilization are the ability of an individual to join all kinds of
social communities and corporations.

Classification of civilizations is only a certain perspective in which the
history of human development is being studied. Today, the problems and
prospects of modern civilization acquire a special significance, as a result of
the contradictions and problems of the global order, which are becoming
increasingly acute and a new reformatting of the world.

Therefore, the methods and approaches that will help to reveal this
contradictory state of civilization are the cross-cultural method, which
helps to compare civilizations, highlight their differences, highlight the
things that unite civilizational branches, and highlight the unconditional
priority of universal interests and values (Kyrychenko et al., 2021).

In order to conduct a comprehensive study of civilization in the context
of the challenges of modern global development, it is necessary to form
a new model of civilization, based on the anthropological method, which
opens a new approach to understanding civilization, an anthropological
view of the existing space of society and man in the conditions of the “new
reality”, and to identify its crisis factors.

Also an important approach is the existential one, aimed at identifying
the human being existence in certain coordinates of civilization, which
allows to analyze the existentials of living in conditions of crisis and
uncertainty.

An important role was played by the synergetic method (analysis of
entropy, bifurcation points, choice of attractors), the Agile method as a
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method of flexibility and adaptation of certain countries and regions to
the environment, the method of nonlinearity, in the context of taking into
account a new model of civilization, which overcomes deviations from
equilibrium, openness, homeostaticity and adjusts to self-stabilization,
self-regulation, self-management.

3. Results and Discussions

3.1. Characteristics of civilization branches of the world and the
problem field of their existence

1.1. Asia-Pacific civilization is a large, traditionally sustainable and
rapidly developing part of the world. China can be considered a state that
leads almost all processes in the region. The population of China is very
large and has already exceeded one billion. As for the geopolitical plans of
China itself, the goal is to create a “Great China”, that is, to further expand
its influence and capabilities at the level of economy, politics, culture.

The implementation of integration processes is carried out through
various structures and methods of general diplomacy, but the small number
of regional organizations does not allow to become an equal partner for
Western regional cooperation. The ideological justification of Chinese
statehood, which is based on communist ideas, diversified by Confucian
philosophy, praising the hierarchy, makes other countries in the Asia-
Pacific region perceive China as an imperial country and express either
positive or neutral assessment towards it.

As for China’s plans for the nearest future, it is the creation of a new
geopolitical and geocultural space of its own, which should be implemented
through the following points of the state’s development program: alliance
with some underdeveloped in the economic and geocultural context states
to create an anti-hegemonic alliance to jointly overcome extreme poverty;
growth of integration processes in the region and the possibility of using the
Siberian natural complex.

The countries of the Asia-Pacific region are influenced not only by Japan
and its ally the United States, which even have their military base there, but
also by India and its neighbours. This pressure on the Asia-Pacific region
is characterized by both social, cultural and economic orientation. The
“cornerstone” of the region is the Korean problem.

It creates the most significant contradictions and conflicts in the region
and is the largest geopolitical source of hostility. In addition to the Korean
issue, there is also the Indonesian instability, as religious and national
contradictions occupy a leading position in foreign policy. China plays
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the role of a catalyst in the issues of ethnicity, religion and culture, being
a nation-state that cares about ensuring Ukraine’s competitiveness in the
world market in the context of globalization (Oleksenko, 2011).

1.2. A special geocultural and geopolitical zone is the Hindu-Indian
civilization, which includes India, Indochina and a number of island states.
This zone is special because in geopolitical language it is called “Rimland”.
This civilization sphere is a coastal zone that equally receives impulses from
the Land and the Sea. This zone is quite dynamic in terms of its development,
as it is a border zone. The undisputed leader of the region is India. The
country has its own religion, which it spreads to neighboring countries.
Leadership in terms of economic, socio-cultural, political, geographical
and religious assessments makes the country quite attractive not only in
material but also in spiritual (religious and cultural) terms.

Recently, India has been considered even as an alternative to China.
Of course, the official Beijing understands this and pursues the tactics of
close cooperation with Pakistan, which has territorial conflicts with India
(meaning the unresolved issue of the provinces of Jammu and Kashmir).

In this case, from the point of view of geoculture, a civilizational
conflict is manifested according to (Huntington, 1994: 40): “The clash of
civilizations will become a dominant factor in world politics. The dividing
lines between civilizations are also the lines of future fronts” (i.e., Beijing
- Delhi - Islamabad relations). In this region, there is not only conflict
(Pakistan - India, China - India), but also organized strategic cooperation
against India (Pakistan - China). Sri Lanka (Ceylon) and Nepal have a
special geo-cultural significance. Both countries are resort areas of a fairly
high level, which are attractive to tourists.

In addition, Sri Lanka is one of the largest suppliers of tea in the world,
and Nepal, tightly compressed by India and China, has created its own,
rather mystical religion and culture and carries an important historical
mission (Nikitenko et al., 2021).

1.3. The Arab-Islamic region of the world is perhaps the most complex
and controversial geopolitical field. From the point of view of geopolitical
science, the Arab-Islamic civilization zone is a predominantly tellurocratic
region. The constant stress in the region and the spread of the conflict is a
direct consequence of the presence of numerous players in the territory,
which have quite influential geopolitical power and significance.

The possibility of creating a single geopolitical field is rejected due to
numerous religious and ethnic contradictions, which is quite beneficial for
other civilizational branches. Other geopolitical entities use this political
fragmentation and geocultural enmity within the region for constant
expansion in the region. The African complexity of international relations,
caused by constant disputes between tribes, forces the Arab countries of
North Africa to participate in conflicts.
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In the region there is a noticeable tendency to Islamocentric integration,
which is born from the ideas of pan-Islamism. Islamocentric integration is
the basis for many political parties and virtually all military formations in
the region. It is believed that there are four centers of geopolitical gravity
in the region, namely the influence of Turkey, Egypt, Iran, Saudi Arabia.
Although Turkey does not belong to the Arab-Islamic region, its influence
on the countries of this civilization branch is great.

The fact is that Turkey builds its expansion on the basis of the ideas of
Pan-Turkism - a close ethnic relationship with the Turkic peoples living in
the territories that are areas of interest of other civilizations, for example
- Orthodox (meaning the territories of Azerbaijanis, Gagauz and Crimean
Tatars).

That is, we are talking about the fact that the zone of Turkey’s interests
is also the zone of interests of many other countries, as well as the countries
of the Arab-Islamic region. As for Egypt, the leading role here is played by a
fairly favorable geopolitical position on both sides of the Suez Canal, which
explains the rapid development of the country’s economy. This prospect is
very beneficial for European countries.

It is important to note the fact that the country is in the process of
integration with Syria and Lebanon, and as a result, Egypt will become the
center of gravity of the Arab world. The rapid development of Islamocentrism
began with the liberation of the region from pro-Western and socialist
forces. It was Iran that led the Islamocentric processes. The official religion
of Saudi Arabia is Wahhabism, which represents orthodox Islam. It was the
export of Wahhabism that determined the zone of influence of this state. The
Arab-Islamic region is rich in natural resources, which makes it attractive
for military invasion and conquest by other countries and civilizations.

Geopolitically beneficial decisions for the region are made by interstate
structures. The ethno-cultural potential of the Middle East countries is
a guarantee of avoiding demographic problems that are now becoming
more acute in the countries of the South. Migration of the population of
the Arab-Islamic region to other countries allows to introduce the Muslim
element into the cultural field almost without assimilating it. This is the
basic argument for the spread of expansion processes in the countries of
Africa, located to the South of Algeria and Sudan, which are not Muslim.

1.4. European civilization today aims at integration due to the division
of the region into two parts during the so-called Cold War. Europe is
much weaker than the USA also in terms of weapons, so consolidation and
unification into the European Union is a priority for European countries.
The leading role in the European Union is played by the Franco-German
core, which has many contradictions inside.
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The areas of geopolitical interests of the countries of the European Union
do not coincide, so the integration processes are significantly delayed.
At the moment there are unified state authorities, but there are serious
problems with the adoption of a single concept of the constitution of the
EU countries. There is also a need for a new defence strategy that would be
independent of the US and NATO. France and Germany claim leadership in
the European integration process.

1.5 Latin America is one of the largest regions of the world. More than a
hundred different peoples and tribes live on its territory, and a large share
is occupied by the population emerging from mixed marriages. The lands of
the Latin American region have always been attractive to colonial invaders:
the British, Spanish and Portuguese.

The complex ethnic and national landscape contributes to the
development of a large number of cultures and religions, and the
peculiarities of interaction at the supranational level allow us to talk about
the complexity of regional integration. S. Huntington called the Latin
American region of potential civilizations, which can become civilizations
only if a number of social and cultural trends are observed.

But already now we can talk about a complex multi-vector phenomenon
called Latin centrism, which is caused by the growth of Latin American
regional identity, the rejection of the model of Western culture, the growth
of trade relations. In terms of geopolitical science, most Latin American
countries have continental orientation. Another economic resource that
is very attractive for developed countries is the cheap labor force of poor
areas of the region. The situation in the region is complicated by the fact
that some countries are in the process of national liberation and separatist
movements, which hinders stability in the area (Voronkova et al., 2020).

1.6. The undisputed leader of the Shinto-Japanese geocultural region is
Japan. The islands are located in an area where earthquakes and typhoons
often occur, and so the inhabitants of the islands are accustomed to be
constantly on guard due to climatic features. Despite the natural elements,
the Shinto-Japanese culture has always reflected the desire to harmonize
the relationship between Man and Nature through the ability to see the
beauty of the world around.

Shinto-Japanese civilization is a unique original phenomenon not only
in the context of world culture, but also among other Eastern cultures. It
dates back to the 10-11th centuries. A characteristic geo-cultural feature was
the fact that Japan was practically isolated from the rest of the world and
was inaccessible to foreigners during the 17-19 centuries (except Holland
and China).

Japan itself, the leader of the region, is located on the islands of the
Pacific Ocean. Despite the natural elements, Japanese culture has always
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reflected the desire to harmonize the relationship between Man and Nature
through the ability to see the beauty of the world around. Shinto-Japanese
civilization was formed as a result of complex and different in time ethnic
contacts. Shinto-Japanese culture, unlike Indian or Chinese culture, was
just emerging at the turn of the Middle Ages, so it is characterized by
increased dynamism and special sensitivity to the perception of foreign
influence. Shinto-Japanese civilization has the richest culture and history.
Its unique architecture, painting, literature and other arts have significantly
influenced the world geoculture, geopolitics, digital man and society
(Buhaychuk et al., 2021).

Many exclusively Japanese traditions and customs are gradually
“capturing” other countries of the world; the spread of “Japanese
minimalism” design; the ever-increasing number of Japanese restaurants,
the takeover of world show business by Japanese directors, the emergence
of more and more Japanese literature and other geocultural expansion,
which clearly demonstrates the widespread achievements of Shinto-
Japanese civilization.

One of the geocultural features of the Shinto-Japanese culture should
be considered that it has not lost its originality under the influence of other
civilizations. The Shinto-Japanese culture received significant geocultural
influence due to its geographical location, natural conditions, proximity to
China and India, which brought Buddhism, Confucianism and writing to
Japan.

1.7. The African region is divided into parts according to the geographical
factor. North Africa is a geocultural sub-region with countries of rather
large size, the largest of which are Sudan and Algeria. The Mediterranean
zone with a special climate, extremely comfortable for human existence is
the extreme north of the continent, which is a narrow strip along the coast
with amazing flora and fauna.

The Canaries, Madeira, Ethiopia and Eritrea are also sometimes referred
to as the North African geopolitical bloc. But the majority of the territory
is the uninhabited Sahara, which is a “geopolitical desert” whose only
inhabitants are Tuaregs and Berbers. Other ancient cultures existed further
south, in Sudan and Ethiopia. In the context of geo-cultural topics, it is
worth mentioning that Ethiopia became one of the first Christian countries
on earth in the IV century A.D.

The beginning of the twentieth century turned North Africa into
European colonies and protectorates. France, Great Britain, Spain and
Italy took possession of the North African country rich in raw materials
and cheap labor, bringing their culture. It should be noted that Africa was
probably the cradle of mankind according to some archaeological finds, the
age of which is determined as more than two million years.
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1.8. Orthodox Slavic civilization is one of the most challenged today
by the Russian-Ukrainian war, an invasion that began in the morning of
24 February when Russian President Vladimir Putin announced a “special
military operation “to “demilitarize “and “denazify “Ukraine. In his address,
Putin espoused irredentist views, disputed Ukraine’s right to statehood,
and falsely claimed that Ukraine was run by neo-Nazis persecuting the
ethnic Russian minority.

Within minutes, rockets, missiles and airstrikes struck across Ukraine,
including the capital Kyiv, followed by a major ground invasion from multiple
directions. President of Ukraine Volodymyr Zelenskyy imposed martial law
and general mobilization. Russian attacks were initially launched on the
northern front from Belarus towards Kyiv, the northeastern front towards
Kharkiv, the southern front from Crimea and the southeastern front from
Luhansk and Donetsk.

Russia’s advance towards Kyiv halted in March, and by April Russian
troops had retreated from the northern front. On the southern and
southeastern fronts, after a blockade, Russia captured Kherson in March
and then Mariupol in May. On April 19, Russia resumed its attack on
Donbas, with Luhansk region fully captured by July 3. Russian forces
continued to bomb both military and civilian targets far from the front line.

In August, Ukrainian forces launched a counterattack in the south
and in September in the northeast, successfully recapturing most of the
Kharkiv region. Soon after, Russia announced the illegal annexation of four
partially occupied Ukrainian regions. In a southern counterattack, Ukraine
retook the city of Kherson in November. The invasion drew widespread
international opposition. The UN General Assembly adopted a resolution
condemning the invasion and demanding the full withdrawal of Russian
troops. The International Court of Justice ordered Russia to suspend
military operations, and the Council of Europe expelled Russia.

Many countries have imposed sanctions on Russia as well as its ally
Belarus, affecting the Russian and global economy, and have provided
Ukraine with humanitarian and military aid totaling over $80 billion from
40 countries as of August 2022. More than 1000 companies withdrew from
Russia and Belarus in response to the invasion. The International Criminal
Court has opened an investigation into crimes against humanity in Ukraine
since 2013, including war crimes during the 2022 invasion.

3.2. New strategic concept of international society as a factor of
civilizational development

The new concept of civilization 2022 is a creative and interdisciplinary
concept that combines the European Green Deal with living space and
experience, mind and soul. Beautiful are those places, practices and
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experiences that enrich, inspire art and culture, respond to needs beyond
functionality. Sustainable, in harmony with nature, the environment and
our planet, inclusive development encourages dialogue across cultures,
disciplines, gender and age.

This part of the concept is also available in English on the website of
the Geopolitical Studies Group. Today, it is the missiles falling on Kyiv,
the massacre over Bucha, the bloody shelling of a maternity hospital in
Mariupol, the use of war as a political tool, in short, that has transformed
Euro-Atlantic security in the most profound way, making it the keynote of
the work that will be dedicated to the meeting of the Alliance’s Heads of
State and Government.

For Spain, the Summit, which opens in Madrid on 29 and 30 June, is
an important milestone in our membership of NATO, as it coincides with
4o0th anniversary of membership. Forty years during which Spain has been
a loyal and committed Ally, for which membership in the Alliance has been
the driving force behind the material modernisation and doctrinal changes
of our armed forces, based on interoperability and the joint deployment of
resources and capabilities with Spain, being one of the main contributors to
Alliance missions and operations.

Today, the use of war as a political tool has profoundly changed Euro-
Atlantic security and has made it the central theme of the work that will
occupy the next meeting of the Heads of State and Government of the
Alliance. From this point of view, the concept should achieve four main
objectives: 1) to develop a firm response to the Russian threat; 2) to respond
to threats emanating from the southern flank; 3) to demonstrate unequivocal
support for the accession of Finland and Sweden; 5) to create an image of
unity and cohesion among the Allies in the context of the current challenges
of globalization (Voronkova and Punchenko, 2021).

This should be reflected in the new strategic concept to be adopted
by the Alliance. Among the issues that the Alliance will need to address
is the definition of a deterrence and defence posture, which has gained
prominence, with a focus on the eastern flank. This was an important issue
before 24 February, given the aggressive posture of the Russian Federation
following the invasion of Crimea and the conflict in Donbas in 2014, but
observations on the ground that the Russian threat has become a reality
clearly make it necessary to increase deployments to secure NATO’s borders.

For more than 70 years, the Alliance has worked on various options to
deter the threat on this flank. It is therefore part of its DNA and the Alliance
has the concept and the capabilities to adapt accordingly.

From Spain, NATO Allies have also demonstrated their commitment to
contribute to the Alliance’s deterrence in the East, to whose security Allies
are now contributing through two main missions: the Baltic Air Policing
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with the deployment of eight F-18s in the Baltic Air Policing operation, and
the Enhanced Forward Presence mission in Latvia, where more than 500
troops, in addition to armoured vehicles and battle tanks, are currently
deployed. This is a clear demonstration of the concept of European security
as an indivisible whole, from the Baltic to the Mediterranean Sea. It is the
unambiguous idea of European security that requires attention to threats
on other fronts, especially on the southern flank.

The undisputed priority of the eastern flank is and must be compatible
with the Alliance’s need to maintain a “360-degree approach” to
counter threats. Today, the Mediterranean and the Sahel are facing a
multidimensional crisis that directly affects the security of the continent.
NATO Allies perceive European security as an indivisible whole, from the
Baltic Sea to the Mediterranean.

The regions are becoming the epicentre of jihadist terrorist activity,
fuelled by the humanitarian crisis, exacerbated by the food crisis due
to problems with grain supplies to Ukraine and rising prices for basic
foodstuffs. Together with the deterioration of the political situation and
democratic standards in the Sahel, as well as the growing Russian presence
in the region, governments are being forced to strengthen their commitment
to stability and prosperity on their southern flank.

The southern dimension is also particularly susceptible to the use
of migration and energy as a means of leverage, a phenomenon similar
to that already seen on the eastern flank. NATO is therefore paying
particular attention to its ability to respond to hybrid threats, including by
strengthening cyber security.

Conclusions

The issues that concern NATO today clearly show that their relevance
goes beyond the usual meeting of the Alliance’s Heads of State and
Government. Civilization has a responsibility to its citizens and partners not
only to defend the Euro-Atlantic space, but also to model an international
society based on rules that must resist actors, state or not, who use violence
to achieve their goals.

At this critical moment in the Alliance’s history, the responsibility to
live up to the commitments of the Washington Treaty in the service of a
democratic and secure future encourages nations, as the heart of civilisation,
to further strengthen the unity that has made NATO the most successful
military alliance in history. NATO is there for deterrence, defence and crisis
management. The Alliance must be able to effectively transfer its support
to partners who need it, and to enable partners to contribute to NATO’s
security.
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The international impact of the challenge posed by Russia’s attack on
NATO’s most important partner in the Alliance’s eastern neighbourhood
also raises questions about the future of NATO’s partnerships in the new
security context. In the immediate neighbourhood, support for partners
such as Georgia, Moldova or Bosnia and Herzegovina, and the Alliance’s
Open-Door policy are tools to help structure the future of the relationship.

On the southern flank, frameworks such as the Mediterranean Dialogue,
which is particularly important for Spain, or the Istanbul Cooperation
Initiative should be reinvigorated. This should be reflected in NATO’s
Strategic Concept. The Concept describes the purpose and nature of the
organization, its core security and defence tasks, and the challenges and
opportunities it faces. It also defines the elements of the Alliance’s approach
to security and provides guidance for its political and military adaptation.

Its development generates one of the most important debates that can
take place in the Alliance, to which an important component of strategic
communication and deterrence is added, as strategic concepts are made
public once they are adopted. Adding to this debate on the Strategic Concept
is the issue of NATO enlargement. The Strategic Concept is the document
that defines the Alliance’s strategy.

It explains what NATO is and why it is needed, identifies its core security
tasks, and describes the challenges and opportunities it faces in a changing
security environment. It defines the Alliance’s approach to security and
provides guidance for its political and military adaptation. The Strategic
Concept provides the Alliance with the means to respond to today’s
security threats and challenges and guides its future political and military
development so that it is prepared to meet the threats and challenges of
tomorrow.

The Strategic Concept has been updated several times to reflect changes
in the global security environment and to ensure that NATO can continue
to fulfil its core mission and deliver on its core tasks. The Alliance is thus
part of a process of continuous adaptation and evolution.

The Strategic Concept 2022 confirms that NATO’s raison d’étre is to
ensure the collective defence of its Allies through a comprehensive approach,
and it identifies three fundamental tasks for the Organization: deterrence
and defence, crisis prevention and management, and cooperative security.

Over the years, the Alliance and the world as a whole have undergone an
evolution that NATO’s founders could hardly have imagined; an evolution
that NATO has taken into account in each of the strategic documents it has
produced to defend international society.
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La lucha contra la delincuencia mediante el anéalisis
de la delincuencia: la experiencia del uso de tecnologias
innovadoras en los paises de la Union Europea

Resumen

El objetivo de este articulo fue estudiar tecnologias y herramientas
innovadoras en el contexto de la introduccion de las herramientas de
analisis de delitos utilizadas en los paises de la Uni6on Europea UE, a la
practica ucraniana. La investigacion involucrd los siguientes métodos:
analisis estadistico, inducciéon y deduccion, clasificacion y comparacion.
En el estudio se describieron los poderes legalmente consagrados de la
policia ucraniana con respecto a las actividades de informacién y analisis.
Se determinaron las tendencias actuales en el nimero de delitos penales
cometidos en Ucrania en virtud de articulos separados, y se compararon
dichas tendencias antes y después de la aprobacion de la Ley de Ucrania
«Sobre la Policia Nacional». También se estudi6 la introducciéon de los
ultimos medios de andlisis criminal en la préactica ucraniana. En las
conclusiones se establecié que las tecnologias utilizadas por los paises
de la UE pueden aumentar la eficacia de los organismos encargados de
hacer cumplir la ley en Ucrania, siempre que se apliquen determinadas
medidas de adaptacion. Por lo demaés, los resultados obtenidos durante la
investigacion pueden ser utilizados por los organismos encargados de hacer
cumplir la ley para mejorar y optimizar el analisis del delito.

Palabras clave: andlisis criminal; tecnologias innovadoras; plataformas
de herramientas; herramientas analiticas; lucha contra
la delincuencia.

Introduction

The adoption of the Law of Ukraine “On the National Police” (Verkhovna
Rada of Ukraine, 2022a) became a powerful impetus for restructuring
law enforcement agencies. One of the main goals of the transformations
triggered by the adoption of this Law is improve the effectiveness of the police
through the use of European experience and practice. The main vectors
for transformations are the use of the latest information technologies, as
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well as analytical tools in the fight against various types of crime (Knyazev,
2018; Hayward and Maas, 2021; Mastrobuoni, 2020).

The transformations outlined above are characteristic of the introduction
of the Intelligence Led Policing (ILP) model — an analytics-based model of
policing (OSCE, 2017). This model involves pre-emptive actions by using
certain analytical tools, therefore it is a necessary alternative to the existing
way of policing, which is based on responding to incidents that have
already occurred (Tishchenko and Belik, 2019; Burcher and Whelan, 20109;
Lewandowski et al., 2018).

An analytical tool is supposed to mean the methods, certain technical
means or software used for carrying out the necessary analytical operations
(Strukov et al., 2021). The arrangement and study of such tools contributes
to the expansion of the tools available to law enforcement agencies in terms
of predicting, preventing and detecting crimes.

This is especially relevant in view of the various crisis occurrence
and the increasing crime rate (Bossong and Bothe, 2018; Schmid, 2018;
Shaw, 2019). Besides, the need to study and use the latest tools of crime
analytics is determined by the globalization processes and integration of
the EU experience into Ukrainian practice, including the activities of law
enforcement agencies (Lykhova, 2019; Frantsuz, 2020) with the aim to
increase their effectiveness and compliance with European standards.

In view of the foregoing, the aim of this research is to study and arrange
innovative technologies and tools in the context of the introduction and
adaptation of crime analytics tools used in EU countries into Ukrainian
practice.

The aim involved a number of the following research objectives:

» describe the main powers of the police in the field of information
and analytical support, as well as legislative aspects regarding the
use of technical devices, technical means and specialized software
by the police in Ukraine;

«  study statistics on crimes in Ukraine and their dynamics;

» identify and describe the latest analytical tools used in criminal
analysis to investigate crimes;

» outline the features of some tool systems used in the EU countries
regarding the criminal analysis conducted by law enforcement
agencies;

« study the practice of introducing the latest tools of criminal analysis
and their adaptation to Ukrainian realities.
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1. Literature review

Knyazev (2018) defines intelligence (or criminal) analytics as the process
of processing information, including its collection, assessment, analysis,
etc., regarding suspects, criminals or their groups (organization). The main
advantage of crime analytics is enabling law enforcement agencies to act
proactively, that is, providing their ability to prevent planned crimes, and
not only to investigate committed crimes.

The researchers study a number of models of predictive policing, in
particular, the ILP model, which is successfully used in some EU countries
and the USA. This model is based on analytics and involves the application
of international standards, as well as methods of intellectual analysis in
order to prevent and detect crimes (Strukov et al., 2021).

Vidovi¢ (2022) expands the definition of the ILP model, noting that this
model is based on proactive actions and focuses on the regular collection
and assessment of information through qualitative analysis, which is
transformed into the strategic and operational analysis products, which
form the ground for decision-making by law enforcement agencies.

Korniienko et al. (2021) provide the following definition of ILP: it is
an organizational model and management philosophy in which criminal
analysis and criminal intelligence are key tools to achieve the goal by
applying an objective and effective decision-making mechanism to counter
and prevent crime through strategic management and effective functioning
of the law enforcement agencies, as well as methods aimed at neutralizing
crimes that are particularly dangerous for society. Sullivan et al. (2020)
indicate that ILP is highly popular because it provides a framework for
efficient use of limited resources.

Tishchenko (2019) notes that criminal analysis plays the key role in the
ILP model, so it involves the use of the latest information technologies and
tools for data collection, assessment and analysis. Information processing
results in the transformation of disparate data sets into effective analytical
products that contribute to informed decision-making by law enforcement
agencies.

Anumber of studies deal with various tools of criminal analysis developed
on the basis of the ILP and similar models. Medina et al. (2018) identified
the features of a number of tools, where Maltego was the first and one of the
most popular. This tool makes it easier to search and obtain information
about individuals and organizations that can be found in a variety of open
and public sources.

Simmler et al. (2022) distinguish IBM i2 Analyst’s Notebook tool as
an additional advanced technology for data analysis used by some police
departments in Switzerland. Federico and Thompson (2019) write on the
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function of Palantir Gotham in view of the purposes of conducting criminal
analysis by special agents and investigative analysts in the criminal
investigations of the US Internal Revenue Service.

In contrast to the studies mentioned above, Castets-Renard (2021) casts
doubts about the effectiveness of using the latest tools of crime analytics. The
researcher focuses on the shortcomings in the use of particular platforms.

The literature review determines the need for a detailed survey of the
features of various tools that support crime analytics, as well as to determine
its effectiveness based on the analysis of actual data regarding the change in
the crime rates.

2. Methods and materials
2.1. Research design

The research is comprehensive, this is why it is divided into several
interrelated and coordinated stages. The first stage of the research involved
establishing the main powers of the police in the field of information and
analytical support by analysing the legislative framework, namely the Law
of Ukraine “On the National Police”. The legislative aspects regarding the
use of technical devices, technical means and specialized software by the
police in Ukraine are outlined.

The second stage of the study describes statistics on criminal offences
in Ukraine and their dynamics. The period from 2013 to 2020 and the
following articles of the Criminal Code of Ukraine (Verkhovna Rada of
Ukraine, 2022b) were covered: Murder, Illegal confinement or abduction of
a person, Trafficking in human beings, Theft, Robbery, Gangsterism, Rape,
Smuggling, Gambling business, Sham business, Obstruction of legitimate
business activity, Misappropriation, Evasion of taxes, VAT evasion,
Fraudulent bankruptcy, Legalization (laundering) of criminally obtained
money and other property, Violation of law on budget system of Ukraine,
Financial fraud, Illegal privatization of public or communal property.

The change in the number of crimes before and after 2015 (the year when
the Law of Ukraine “On the National Police” was adopted) is compared.
The position of Ukraine and its neighbouring countries in the ranking of
countries by the crime rate provided on Numbeo was determined.

The third stage provided for the classification and brief description of
tools of crime analysis through the literature survey. The most common
analytical tools used in crime analysis for the investigation of crimes are
described.
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The fourth stage contains a description of the features of some tool
systems used in the EU countries regarding the activities of law enforcement
agencies in the field of crime analytics. IBM i2 Analyst’s Notebook, Maltego,
Palantir Gotham and police systems were considered. Besides, the practice
of introducing the latest means of crime analysis in Ukraine, in particular

the RICAS system, was studied, as well as the possibilities of adapting
European systems to Ukrainian realities.

2.2, Information background

The information background of the research is academic periodicals
of Ukraine and other countries, legislative acts, in particular the Law of
Ukraine “On the National Police” (Verkhovna Rada of Ukraine, 2022a), the
Criminal Code of Ukraine (Verkhovna Rada of Ukraine, 2022b), data on
the ranking of countries according to the Crime Index, which are publicly
available on Numbeo, and information from the official sites of IBM,
Maltego, Palantir, UNICRI and RICAS.

2.3. Research methods

The following scientific methods were used during the study:

« statistical analysis — to study the dynamics of the number of criminal
offences for the period from 2013 to 2020 under individual articles
of the Criminal Code of Ukraine;

« induction and deduction — to establish the relationship between the
crime rate and the adoption of the Law of Ukraine “On the National
Police”;

« ranking — in the course of studying the positions of different
countries in the Numbeo ranking for the Crime Index;

e comparison — to compare different platforms that offer tools for
conducting crime analysis.

3. Results

3.1. The main powers of the police in the field of information
and analytical support: legislative aspects of the use of technical
devices, technical means and specialized software by the police
in Ukraine

With the adoption of the Law of Ukraine “On the National Police”, the
structure of the country’slaw enforcement agencies began its transformation
in accordance with European standards and principles. The main feature
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of the transformations is the orientation of policing to the prediction of
offences and their early prevention through the use of the latest technologies
and tools, in particular, crime analytics tools.

Article 25 of the above-mentioned Law determines the powers of the
police to carry out information and analytical activities. In a generalized
form, the police carry out the following measures within the scope of such
activities: creation and use of registers and databases of public authorities,
carrying out work related to the search and analysis of necessary
information, interaction with other public authorities regarding the
exchange of information, provision of data on conscripts, persons subject
to the draft and reservists. Besides, the police can create their own registers
and databases (Verkhovna Rada of Ukraine, 2022a).

The Law “On the National Police” also provides a list of devices, technical
means, as well as software, which can be used by the police in order to
perform their duties established by the law. Figure 1 provides a list of these
tools.

photo and video equipment,
other technical means and
devices for detecting or
recording offences

software designed for
analytical proﬁessing of technical means and devices designed to

e e detect threats of radiation, biological,
photos and videos chemieal and nuclear origin

unmanned aerial vehicles and
checking aleohol means of combating the use of
such aerial vehicles

means intended for

intoxication

Figure 1. Devices, technical means and software that can be used by the police in
order to perform their duties (About the National Police, 2022).

Statistical and analytical information regarding the measures taken to
prevent and combat crimes must be made public on relevant web portals
by the heads of territorial police agencies for the purpose of public control
over policing.
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3.2. Statistical data and dynamics of the number of crimes
committed in Ukraine

In view of the legislative aspects outlined above regarding the
information and analytical activities of the Ukrainian police, it can be
concluded that the efficiency of law enforcement agencies should increase
with the adoption of the Law “On the National Police”, in particular through
the use of innovative analytical tools. Therefore, it is interesting to study the
dynamics of the number of crimes committed in Ukraine under separate
criminal articles (Verkhovna Rada of Ukraine, 2022b) before and after the
adoption of the Law (Figure 2).

Art 185 Theft

Ulraine

Figure 2. Dynamics of the number of crimes committed in Ukraine (SLOVO I
DILO, 2021).
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Analysing the information presented in Figure 2, it can be noted that
the following crimes are the most common in Ukraine: theft, robbery,
brigandism, murder, tax evasion, illegal confinement or abduction of a
person. After 2015-2016, there is mostly a tendency towards the reduction in
the number of such offences, which may indirectly indicate the effectiveness
of the introduction of the latest information technologies and means of
combating crime.

According to Numbeo (2021), Ukraine ranks 54 (out of 135 countries)
in the world according to the Crime Index. In Europe, Ukraine is in the top
three most dangerous countries (out of 41 for which the Index is defined): it
ranks third after Belarus and France (Table 1).

Table 1. Ranking of European countries according to the Crime Index (the first
15 countries with the highest crime rates) (Numbeo, 2021).

Rank Country Crime Index | Safety Index
1 Belarus 60.27 39.73
2 France 49.20 50.80
3 Ukraine 48.28 51.72
4 Sweden 47.20 52.80
5 Moldova 46.56 53.44
6 United Kingdom 45.26 54.74
7 Ireland 45.02 54.98
8 Italy 44.37 55.63
9 Belgium 44.17 55.83
10 Greece 44.14 55.86
11 Bosnia And Herzegovina 43.01 56.99
12 Albania 41.64 58.36
13 Montenegro 41.61 58.39
14 Russia 40.13 59.87
15 Malta 38.93 61.07

Ukraine’s neighbours in the mentioned ranking are such EU countries
as France and Sweden, however, the result — the third country in Europe
in terms of crime rate — cannot be satisfactory. Therefore, the public
authorities of Ukraine need to strengthen their efforts to prevent and
prevent criminal activity. A positive effect in this regard, as was determined
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earlier through the analysis of statistics, may be the further improvement of
the legislative framework regarding the activities of the National Police of
Ukraine. Besides, it is necessary to organize and stimulate the use of a wider
range of information and analytical tools by law enforcement agencies.

3.3. Analytical tools used in crime analysis to investigate crimes

Crime analysts use a wide range of analytical tools in their practice, which
involve the use of certain technical means, special methods or software
products in order to process information about the commission of crimes. In
the most general form, the classification of instrumental means of criminal
analysis includes the following elements: methodologies and techniques of
crime analysis (network analysis, ANACAPA, SOCTA); software tools for
general use (Microsoft Excel, MatCAD, MatLAB, StatGraph, Statistica);
traditional information search systems (Liga Zakon, Google, Information
Portal of the National Police of Ukraine); specialized information and
analytical systems (IBM i2 Analyst’s Notebook, Palantir Gotham, HOLMS2,
RICAS, Maltego, Crime Center (Shotspotter), Command Central Aware
Motorola, SmartCOP, ePOOLICE) (Burdin, 2019; Strukov et al., 2021).

The most common analytical tools are the following:

«  Analytical assessment of the crime scheme — the analysis of the
steps taken by criminals during the commission of a crime. Such
analysis includes data on dates and times of incidents, associated
persons and organizations, their movements, etc.;

« drawingup an association matrix — helps to compare and determine
the relationships between several factors, as well as to exclude
factors that do not have relationships with others;

« tracking of goods traffic — reflects the process of organizing the
movement of certain prohibited items, for example, drugs;

e monitoring of communications — analysis of information that can
be obtained by tapping telephone conversations, correspondence of
criminals in various messengers, via e-mail, etc.;

« analytical assessment of the crime structure — may include
cartographic analysis, analysis of series of incidents and other
directions;

« analysis of criminal profiles — such profiles may contain mechanisms
of committing crimes, skills, tools used by criminals, etc.;

« demographic analysis — the assessment of social changes affecting
the crime rate, for example, the analysis of unemployment trends;

« event stream analysis —visualization of a number of certain events
and the relationships between them is used during this analysis;
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« the use of financial analysis in forensics — involves the use of a wide
range of financial analysis tools in order to detect suspicious actions
and offences;

« hypothesis testing — in the context of research, consists in using
graphic means to determine whether all elements of the crime have
been taken into account in the hypothesis advanced by the analyst;

« analysis of ties between criminals and suspected persons — consists
in a visual representation of the relationships between the specified
persons; other analytical tools (analysis of market profiles, networks,
results, risks, assessment of operational capabilities, etc.) (Strukov
et al., 2021).

The above-mentioned tools are part of the functional of specialized tool
platforms for crime analysis. The listed tools can be used on the platforms
in whole or in part (the possibilities of using the tools vary depending on
the platform used). The next section provides an overview of the most
popular tool platforms that can be used in EU countries and, with certain
adaptations, in Ukraine as well.

3.4. Tool systems of EU countries in the field of crime analytics.
The practice of introducing the latest means of criminal
analysis in Ukraine and the adaptation of European systems to
Ukrainian realities

In many developed countries, in particular, the EU and the USA, the
means of criminal analysis are widely used by law enforcement agencies,
being mandatory for crime prevention activities. Special tool platforms
adapted to the recording systems of a specific country are being developed
to solve the tasks of law enforcement agencies in these countries. There are
also a number of platforms that take into account international standards,
in particular within the previously mentioned ILP model. They belong to
the specialized information and analytical systems outlined in the above
classification. The special capabilities of the main ones are discussed below.

IBM i2 Analyst’s Notebook — this tool enables to transform complex
sets of both structured and unstructured information into high-quality
operational information by means of visual analysis. The advantages of
the tool are a clear and convenient interface, the possibility of analysing
social networks, as well as presenting the results of the analysis in the form
of visualizations. The IBM i2 Analyst’s Notebook exists for more than two
decades, and during that time the technology has spread around the world:
it is currently used by more than two thousand organizations to combat
crime and terrorism (IBM, 2022).
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Maltego is an open-source graphical link analysis tool that collects
and visualizes information for investigative purposes. Maltego enables
performing three main functions:

1. collect information — information can be collected from declustered
sources and viewed in the form of a graph, which can contain up
to 1 million objects. It is possible to access about 60 sources of
information in Maltego Transform Hub. Itis also possible to use one’s
own, commercial or public sources and perform transformations;

2. combine information — the ability to automatically combine
information on the graph and determine the types of objects;

3. visualize connections — access to different layouts, application of
object weights, possibility to add annotations and export graphics
(Maltego, 2022).

Palantir Gotham — the system enables searching for the necessary objects
through a single portal, without referring to different systems, because
information has been collected by Gotham for more than ten years from
complex data. This information is intended for use by defence agencies,
intelligence agencies, organizations that help with natural disasters, and
other users. Data are aggregated in almost real-time, helping to accelerate
decision-making when urgency matters (Palantir, 2022).

ePOOLICE — a project financed by EU and European countries. As a
result of its implementation, a prototype system for early detection and
prevention of threats from organized criminal groups was proposed. The
key features of the developed prototype are:

» information management in an uncertain environment;
« the ability to work with the central data storage;
« simultaneous processing of different file types;

« simplifying complex information by creating clear tables and data
visualizations (UNICRI, 2022; Strukov et al., 2021).

In the context of the introduction and use of these analytical systems in
Ukrainian practice, it should be noted that all of them require adaptation
to local realities, in particular, the specifics of the legislative framework.
RICAS - Realtime Intelligence Crime Analytics System — can serve as an
example of a purely Ukrainian project to create an intelligent crime analysis
system. This system combines leading methods of crime analysis in real
time, thus improving the effectiveness of crime detection — both close in
the tracks and those that have been committed before (Ricas, 2022). The
system enables performing the types of analysis shown in Figure 3.
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Figure 3. Analytical capabilities of the RICAS intelligent criminal analysis
system (Ricas, 2022).

Such steps undertaken by Ukraine as the introduction of its own
platforms for conducting criminal analysis testify to the readiness and
ability of the country to change the traditional way of conducting cases to a
new, more effective one. These actions bring Ukraine closer to compliance
with the high requirements that exist in the EU countries for the system
of law enforcement agencies, and contribute to the integration process.
However, improving the effectiveness of the law enforcement agencies —
through the use of the latest crime analytics tools among other things —
contributes to improving safety and well-being of Ukrainian citizens.

4. Discussion

The conducted research proves the effectiveness of introducing current
means of crime analytics when predicting, preventing and detecting crimes.
This necessitates the use of such tools in Ukrainian practice, in particular,
through research and adaptation of European experience to Ukrainian
realities.

The research results are supported by the findings of researchers who
studied aspects of crime analytics. Knyazev (2018) notes that the constant
complication of the schemes and structure of criminal organizations
requires effective actions from law enforcement agencies in response to this
development. An experienced crime analysis using the crime analytics tools
is of great importance for the success of such actions, which contribute to
the understanding of criminal algorithms.
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Tishchenko (2019) outlined similar views in the work, stating that crime
analysis using the ILP model in the context of rapid transformation of crime
should significantly increase the crime detection rates. Vidovi¢ (2022)
notes that the spread of transnational crime and terrorism determine the
urgent need for the introduction of ILP. As in this article, the researcher
confirms the effectiveness of the implementation of the ILP model with
crime reduction statistics, but in a different region (Serbia).

In their work, Korniienko et al. (2021) compare different policing
models. In addition to the ILP, the researchers describe the features of the
CompStat model (which is focused on crime, while the ILP is focused on
identifying threats), a socially oriented model (aimed at building trust and
strengthening communication between the police and the public).

However, this article focuses mostly on the ILP model, because, in the
author’s opinion, this model is the most widespread and effective, which
is confirmed by the study of Sullivan et al. (2020), who define the ILP and
POP (Problem-Oriented Policing) models as the two most popular policing
models. The researcher notes that the latter was developed at the end of
the 70’s and aimed to move from purely reactionary policing to pattern
analysis and recognition, community involvement and goal setting. ILP is
based directly on POP.

Strukov et al. (2021) broadly outline current analytical tools and
platforms for crime analysis. The researchers, revealed the features of such
platforms in detail, and determined the analytical tools included in their
functional. However, unlike this study, the work does not draw a parallel
between the introduction of certain improvements in the field of crime
analytics and their impact on the crime rate trends.

A number of studies also focused on the specifics of particular platforms
for crime analysis. The features of the Maltego system studied in this article
are quite vividly covered in the work of Medina et al. (2018). In addition to
general characteristics of the platform, the researchers indicted the types
of data that can be entered into the system, namely: domain, username,
URL, e-mail, image, DNS, IP, location, phrase, etc. Entering one of these
types of data is followed by a transformation, which results in obtaining
information related to the entered request, even in the form of another
data type. By entering an e-mail, you can get an account in a certain social
network. Their study focuses primarily on improving cyber security, while
this paper covers a wider range of crimes.

Simmler et al. (2022) distinguished the IBM i2 Analyst’s Notebook
system as an advanced technology used by some Swiss police departments.
It is noted that in practice this system is primarily used for the analysis
of numerous digital evidence. The study of these researchers shows that
the use of advanced technologies, in particular tool platforms, is an option,
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not a strict requirement, even in some developed countries. However,
considering that Switzerland ranks 130" out of 135 countries represented
in the Crime Index ranking (Numbeo, 2021), that is, it is one of the safest
countries in the world, the issue of improving the fight against crime in
this country is probably not so acute as in Ukraine. Based on the results of
this article, it is appropriate to recommend Ukraine to stimulate the use of
analytical platforms in the activities of law enforcement agencies.

Federico and Thompson (2019) detail the capabilities of the Palantir
Gotham platform and note the following features not mentioned in this
article: lead generation, fraud detection, tax fraud detection, money
laundering and asset forfeiture investigations. This and other mentioned
works considered the platforms used for the purposes of crime analysis
mostly as tools that facilitate and optimize the work of law enforcement
agencies.

However, not all researchers have similar views. For example, Castets-
Renard (2021) expresses an opinion that is opposite to the findings presented
in this article. The researcher notes that the perception of intellectual
police as a means to eradicate crime may be wrong. This is explained by a
number of problems related to inefficiency, risk of discrimination and lack
of transparency of actions.

Therefore, the conclusions drawn I this research have both supporters
and opponents among researchers. This is why further research should
focus on determining the risks and disadvantages of using the studied
platforms that offer crime analysis tools, and comparing them with the
identified advantages.

Conclusions

The transformation of criminal organizations, the emergence of new
crime schemes and the growth of crime rates in general, in particular
transnational crime and terrorism, determine the need to search for new
combating methods. The study considered the use of the latest crime
analysis tools to combat crime, which, among other things, contributes
not only to the effectiveness of responding to committed crimes, but also
creates opportunities for their prevention.

The article outlined the powers of the police in the field of information
and analytical support and legislative aspects regarding the use of technical
devices, technical means and specialized software. The statistics of
crimes committed in Ukraine for 2013 to 2020 are provided by separate
criminal articles. The most often violated articles of the Criminal Code
were identified. It was also determined that the number of crimes under
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these articles decreased after the adoption of the Law of Ukraine “On the
National Police”. In turn, one of the priorities of the new police is the use of
the latest crime analysis tools, so trend changes can indirectly indicate the
effectiveness of the use of the latest crime analysis tools by law enforcement
agencies.

Besides, the article reviews the analytical tools used in crime analysis
to investigate crimes, as well as the crime analysis tool systems of the
EU countries. The following tool platforms used in EU countries were
considered: IBM i2 Analyst’s Notebook, Maltego, Palantir Gotham and
ePOOLICE. The practice of introducing the latest means of crime analysis
in Ukraine is outlined, in particular the features of the RICAS system, as
well as the possibility of adapting European systems in Ukraine.

Furtherresearch should focus on determining the risks and disadvantages
of using particular platforms that offer crime analysis tools, and comparing
them with the identified advantages.
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Sistemas Institucionales de Administracion Publica de
Seguridad Personal

Resumen

El tema de garantizar la seguridad personal siempre ha sido el foco de
los investigadores de todo el mundo ante las continuas manifestaciones
de crisis. Es por ello que el objetivo de este articulo fue esclarecer los
elementos constitutivos de los sistemas institucionales de administracion
publica de seguridad personal, definir los métodos y herramientas de
la administracion puablica, asi como sus principales orientaciones. La
investigacion involucré los siguientes métodos cientificos: analisis y
sintesis, analisis econdémico y estadistico, métodos de clasificacion, anéalisis
de correlacion. Como resultado de la investigacion se establecieron las
principales estrategias y herramientas de la administraciéon publica de
la seguridad personal. Se deline6 el proceso de institucionalizacién del
desarrollo sostenible y su papel en la garantia de la seguridad personal. Se
determiné hasta qué punto Ucrania ha logrado cada uno de los diecisiete
objetivos de desarrollo sostenible, asi como la cantidad de tareas y medidas
introducidas por el gobierno para lograr cada uno de los objetivos. En las
conclusiones se destaca la necesidad de enfatizar, en términos de politicas
publicas, en el problema de la seguridad personal y de separarlo de otros
tipos de seguridad.

Palabras clave: sistema institucional; seguridad personal;
administracion  publica;  desarrollo  sostenible;
ciberseguridad.

Introduction

The people’s life has always been accompanied by numerous risks and
dangers. Certain risks had different degrees of manifestation at each stage
of human development, but the picture of the world underwent particularly
significant changes with the advent of scientific and technical progress and
the deepening of globalization processes.

On the one hand, such processes as the digital transformation of the
economy (Popelo et al., 2021; Malkowska et al.,2021; Nambisan et al., 2019),
penetration of innovative technologies into all spheres of life (Teece, 2018;
Fukuda, 2020), internationalization, exchange of experience and values
between representatives of different peoples (Jones et al., 2021; Eduardsen
and Marinova, 2020), the transition of countries to the sustainable
development principles (Dantas et al., 2021; Polasky et al., 2019; Biermann
et al., 2022), provide an opportunity to reduce existing risks. Innovations
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in medicine make the lives of people with disabilities more comfortable,
to overcome diseases, the treatment of which was previously ineffective
(Valdez et al., 2021; Pesapane et al., 2018; Dzobo et al., 2018).

Distance education provides the opportunity to study from home
(Sadeghi, 2019), various tracking systems help to track the location of
people, goods, transport (Hao et al., 2018; Brunetti et al., 2018), video
surveillance systems contribute to guaranteeing the safety of housing
and work space (Chen et al., 2019), cashless settlements increase the
safety and transparency of transferring and receiving money (Kang, 2018;
Pazarbasioglu et al., 2020). These and other advantages of the era of
globalization are essential and valuable achievements of mankind.

However, the modern environment is characterized by numerous risks,
often associated with globalization processes. The main ones include the
exacerbation of military conflicts, epidemics, natural disasters, terrorism,
crime, environmental degradation and climate change, man-made
accidents, etc. All these factors reduce the level of security of both society
as a whole and each individual, which is also defined as “personal security”.
Personal security is a state in which the vital interests of an individual are
protected in all spheres of life (Zelenyy, 2020).

Tsymbal (2021) provide the most widespread classifications of the
types of personal protection in the context of their compliance with vital
interests of people. The first classification includes the following types of
personal security: vital, physiophysiological, mental, genetic, reproductive,
intellectual. The second classification includes the following types:
economic, informational, medical, legal.

The issues of personal protection are especially relevant in view of
such global-scale events as the COVID-19 pandemic in 2020 (Babore et
al., 2020), the military encroachment of the Russian Federation upon
the sovereign territory of Ukraine in 2022 (Borin et al., 2022), as well
as aggravation of other conflicts in the world. In this time, guaranteeing
personal security largely depends on the sustainable institutional system
that is able to ensure the exercise of human rights and freedoms even in the
crisis environment.

Tsymbal (2021) focuses on institutional processes as a personal security
interpretation parameter. He distinguishes the regulatory, organizational
and self-organizational elements of the institutional environment as the
main ones. These elements are closely related and interact with each other.

The organizational structure of the institutional environment is
represented by public authorities that exercise legislative control over the
security, exercise managerial influence, and ensure law and order. In turn,
self-organization of civil society results in the formation of certain values,
and the need to protect them leads to the establishment of the relevant
institutions.
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The personal values may include: legal order in the country, equality
before the law, sustainable development of the economy, culture and
spirituality, preservation of the national traditions during the integration
into the world community, a sense of protection by the strong state. In the
other study, the researcher with his co-authors details the composition of
the instruments of public administration of personal security, which include
a number of state strategies (Tsymbal and Kryukov, 2021).

Besides, in a separate study the researcher distinguishes the following
systems of guaranteeing social security: the system of education, science and
culture, healthcare system, the system of physical culture, sports, tourism,
youth, social insurance system and different types of social security, in
particular, pension system, crime control system, social protection system,
etc. (Tsymbal, 2022).

The foregoing is the ground for determining the aim of the research,
which is to clarify the components and subsystems of the institutional
systems of public administration of personal security, determining the
methods and instruments of public administration, as well as its main
directions.

The aim involved the following objectives:

o study the strategies ad instruments of public administration of
personal security;

« outline the stages of institutionalization of sustainable development
and its role in ensuring personal security;

e determine the extent of achieving sustainable development goals
and innovations in the context of institutional support for personal
security;

» identify the cyber security level and its significance for guaranteeing
personal security.

1. Literature review

Most researchers do not consider personal security separately, mostly
focusing on national security issues. Personal security is often considered
in the context of social security. Tsymbal (2022) defines social security
as a state in which vital interests of an individual, social group or social
community are protected against any threats that may violate it.

The social security objects include an individual, social group and social
community.
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Figure 1. Social security objects (prepared by the authors based on Tsymbal
(2022).

Zelenyy (2020) identifies the main barriers to building secure social
system, which aims at guaranteeing personal security. Such barriers may
include: lack of transparency of government’s actions, violation of rights
and freedoms of people, the actions of certain political figures, inadequate
development of humanitarian technologies. The researcher also focuses on
the problem of ensuring cybersecurity.

Tsymbal (2022) also outlines the main threats in the social sector, which
include: a small proportion of well-provided citizens and the majority of
poor people in the society; growing proportion of people living below the
poverty line; unemployment; aggravation of health, reduced life span and
birth rates; degradation of moral and creative potential of people, etc.

The researchers often consider certain directions of guaranteeing
personal security. The research into the informational security and cyber
security has been urged in view of the penetration of digital technologies into
all spheres of human life. Sarker et al. (2020) distinguishes the following
incidents that often occur in the field of cyber security because of increased
dependence of digitalization and the Internet of Things: unauthorized
access to the information, malware attacks, zero-day attack, data leakage, a
denial-of-service attack, phishing, etc.
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Lezzi et al. (2018) and Corallo et al. (2020) outline the issue of cyber
security in the context of implementation of Industry 4.0 and mostly focus
on business security. However, this field is also closely related to personal
security, as cyberattacks against the organization have a direct impact on its
founders and employees, while the costs of businessrelated to the elimination
of harm caused by the cyberattacks adversely affect the employees’ salary
and well-being. Lezzi et al. (2018) provide a comprehensive definition of
cyber security — this is a protection of IT equipment, software and data
stored in the systems against data theft or damage.

Some studies describe the new direction in guaranteeing cyber security
— social cybersecurity. Carley (2020) notes that the emergence of new
direction is related to the growing number of cybercrimes on different
online platforms, where people spread information about themselves and
can view/collect information about other people. Social cyber security
crimes involve getting some benefits in bad faith not only for individuals,
but also for their groups.

In many studies, personal security is considered in the context of
sustainable development goals. In fact, all sustainable development goals
are aimed at guaranteeing personal security of individuals as representatives
of modern generation and their descendants. Therefore, personal security
in a particular country directly depends on achieving each particular
sustainable development goals.

Sustainable development are aimed at ensuring different security
directions. Gil et al. (2019) and Tanumihardjo et al. (2020) consider the
problems of guaranteeing food security, Sachs et al. (2019) emphasize the
importance of green investment in guaranteeing energy security, Osaulenko
et al. (2020) and Gryshova et al. (2020) outline the issue of guaranteeing
economic security, Simpson and Jewitt (2019) focus on resource security,
while Kharazishvili et al. (2020) study social security aspects. All the above-
mentioned studies cover the problems of different types of security in the
context of sustainable development concept. Guaranteeing those types of
security is a prerequisite for achieving the proper level of personal security.

The literature review established that such concepts as national
security, social security and other types of security are widely covered in
the existing literature. The coverage of guaranteeing personal security is
extremely incomplete, fragmented, it is mostly considered as a component
of other types of security. In the author’s opinion, the high individualism
of the modern society in most countries determines views on the necessary
aspects of security. Therefore, personal security should be considered
not only in the context of preserving the values of society, but also as an
opportunity for each individual to preserve his/her own values.
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2. Methods and materials
2.1. Research procedure

The research includes several mutually coordinated stages determined
by its complex nature. The first stage of the study involved determining
the main strategies and tools of public administration of personal security.
The main legislative strategies and acts related to ensuring security in the
fields of education, science, health care, preservation and restoration of the
environment, defence, employment, etc. were considered.

The process of institutionalization of sustainable development and its
role in ensuring personal security are outlined by indicating the main stages
of institutionalization at the world, national, regional and micro levels.

The second stage determines the extent of achievement of the sustainable
development and innovation goals in the context of institutional support
for personal security. The extent to which Ukraine has achieved each of
the seventeen sustainable development goals is determined, as well as the
number of tasks and measures introduced by the government to achieve
each of the goals. A correlation analysis was conducted between the extent of
achievement of sustainable development goals and the number of measures
and tasks implemented in relation to each of them.

Besides, the aspects of innovative development of Ukraine, its place
among the countries of the world in terms of the level of innovation are
determined. The highest indicators related to innovative development in
Ukraine, and those requiring close attention in order to improve them were
determined.

The third stage dealt with Ukraine’ cyber security ranking. The directions
that require strengthening the government’s cyber security policy were
determined. The importance of guaranteeing cyber security in increasing
personal security is revealed.

2.2, Information background

Academic periodicals of Ukraine and other countries, as well as
government strategies and legislative acts of Ukraine were used as the
information background of the research, in particular:

« On the Decision of the National Security and Defence Council of
Ukraine of 25 March 2021 “On the Military Security Strategy of
Ukraine” No. 121/2021 of 25 March 2021.

«  Decree of the President of Ukraine “On the Decision of the National
Security and Defence Council of Ukraine of 14 May 2021 “On the
Human Development Strategy” No. 225 of 2 June 2021.
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e Decree of the President of Ukraine “On the Decision of the
National Security and Defence Council of Ukraine of 16 July 2021
“On Stimulating the Exploration, Extraction and concentration
of Minerals that are of Strategic Importance for the Sustainable
Development of the economy and the State’s Defence Capability”
No. 306/2021 of July 23, 2021.

«  Decree of the President of Ukraine “On the Decision of the National
Security and Defence Council of Ukraine of 18 June 2021 “On
the Development Strategy of the Defence Industry Enterprises of
Ukraine” No. 372/2021 of August 20, 2021.

«  Decree of the President of Ukraine “On the Decision of the National
Security and Defence Council of Ukraine of 11 August 2021 “On the
Economic Security Strategy of Ukraine 2025” No. 347/2021 of 11
August 2021.

»  Decree of the President of Ukraine “On the Decision of the National
Security and Defence Council of Ukraine of 14 May 2021 “On the
Cyber Security Strategy of Ukraine” No. 447/2021 of 26 August
2021.

«  Decree of the President of Ukraine “On the Decision of the National
Security and Defence Council of Ukraine of 30 July 2021 “On the
Strategy of Ukraine’s Foreign Policy” No. 448/2021 of 26 August
2021.

e Decree of the President of Ukraine “On the National Strategy for
Promoting Civil Society Development in Ukraine for 2021-2026”
No. 487/2021 of 27 September 2021.

«  Decree of the President of Ukraine “On the Decision of the National
Security and Defence Council of Ukraine of 15 October 2021 “On
the Biosecurity and Biological Defence Strategy” No. 668/2021 of 17
December 2021, etc. Tsymbal and Kryukov (2021).

e The research is also based on information that is publicly available
on the official websites of WIPO and the National Cyber Security
Index. Besides, data from official reports were used: Sustainable
Development Report, 2021 and Sustainable Development Goals of
Ukraine, 2021.

2.3. Research methods

The research involved the following well-known scientific methods:

« analysis and synthesis for the study of the legislative framework of
Ukraine regarding the provision of personal security;
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« economic and statistical analysis to determine Ukraine’s
achievement of each of the sustainable development goals;

« ranking methods to determine the place of Ukraine in the world
rankings, such as the Global Innovation Index and the National
Cyber Security Index;

e correlation analysis to determine the relationship between the
achievement of the sustainable development goals and the number
of implemented measures and fulfilled tasks.

3. Results

3.1. Strategies and tools of public administration of personal
security. Institutionalization of sustainable development and its
role in guaranteeing personal security

At the institutional level, the administration of personal security is
carried out by government bodies through the legally established strategies
as the primary tools. Figure 2 shows the main strategies related to personal
security. As Figure 2 shows, these strategies touch upon almost all the
main aspects of both national security and personal security: the country’s
defence capability, education, science, health care, social protection, digital
development, environmental protection, economic growth, as well as
sustainable development issues.

The strategies On the Decision of the National Security and Defence Couneil of Ukraine of 25 March
necessary for 2021 “On the Military Security Strategy of Ukraine” No. 121/2021 of 25 March 2021;
guaranteeing

al ity
persona’ seeurity Decree of the President of Ukraine “On the Decision of the National Security and Defence
Council of Ukraine of 14 May 2021 “On the Human Development Strategy” No. 225 of 2
June 20213

Decree of the President of Ukraine "On the Decision of the National Security and Defence
Council of Ukraine of 16 July 2021 “On Stimulating the Exploration, Extraction and
Concentration of Minerals that are of Strategic Importance for the Sustainable
Development of the economy and the State’s Defence Capability” No. 306/2021 of July 23,
2021;

Decree of the President of Ukraine “On the Decision of the National Security and Defence
Council of Ukraine of 18 June 2021 “On the Development Strategy of the Defence Industry
Enterprises of Ukraine” No. 372/2021 of August 20, 2021;

Decree of the President of Ukraine “On the Decision of the National Security and Defence
Council of Ukraine of 11 August 2021 “On the Economie Security Strategy of Ukraine
2025” No. 347/2021 of 11 August 2021;

Decree of the President of Ukraine “On the Decision of the National Security and Defence
Council of Ukraine of 14 May 2021 “On the Cybersecurity Strategy of Ukraine” No.
447/2021 of 26 August 2021;

Decree of the President of Ukraine "On the Decision of the National Security and Defence
Council of Ukraine of 30 July 2021 “On the Strategy of Ukraine’s Foreign Policy” No.
448/2021 of 26 August 2021;

Decree of the President of Ukraine “On the National Strategy for Promoting Civil Society
Development in Ukraine for 2021-2026” No. 4872021 of 27 September 2021;

Decree of the President of Ukraine “On the Decision of the National Security and Defence
Council of Ukraine of 15 October 2021 “On the Biosecurity and Biological Defence
Strategy” No. 668/2021 of 17 December 2021, ete.
Figure 2. The main government strategies for guaranteeing personal security.

Source: Tsymbal and Kryukov (2021)
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There are 20 Ministries in Ukraine that shape government policy in their
areas of responsibility and control other executive bodies. The proper level
of personal security at the institutional level primarily depends on their
activity. According to the priority areas of guaranteeing personal security
determined in the course of the literature survey, special attention in this
study was paid to the directions of government policy in relation to achieving
the sustainable development goals and guaranteeing cybersecurity.

Figure 3 presents institutionalization of sustainable development at
different system levels.

s At the global level

+Signing of the Montreal Protocol, 1087;

«Signing of the Kyoto Protocol, 1997; approval of the Agenda 21, 1g92;
+Signing of the Johannesburg Declaration on Sustainable Development, 2002;
«Introduction of the Global Sustainable Development Reporting, 2002;

+Signing of the document "Transforming our world 2030 Agenda for Sustainable
Development", 2015

e At the national level

»Adoption ot the Subsoil Code ot Ukraine, 1004;
«Ratification of the Kyoto Protocol by Ukraine, 2004;

+ Adoption of the Law of Ukraine "On the Key Principles (Strategy) of the State
Environmental Policy of Ukraine for the Period till 2030", 2010;

«Adoption of the Sustainable Development Strategy "Ukraine - 2020", 2015

= At theregional level

«Adoption ot the Law of Ukraine "On the General Scheme tor Planning the Ukrainian
Territory”, 2002;

«Adoption of the Framework Convention on the Protection and Sustainable
Development of the Carpathians, 2004;

+Adoption of the Concept of the State Target Programme for Supporting the Socio-
Economic Development of Small Towns for 2011-2015, 2010;

«Adoption of the State Regional Development Strategy until 2020, 2014;

«Adoption of the Procedure for the development of regional development strategies and
action plans for their implementation, as well as monitoring and evaluation of the
effectiveness of the implementation of the specified region5 strategies and action
plans, 2015;

«Development of the Standard Regulations on the Regional Development Agency, 2016;

« Adoption of the Methodology for the development, monitoring and evaluation of the
effectiveness of the implementation of regional development strategies and action plans
for their implementation, 2016;

« Approval of the international standard [SO:37101 Sustainable Development in
Communities, 2016

At the microlevel

+Approval of international environmental management standards ISO 14000, 1906;
« Approval of international social responsibility standards ISO 26000, 2010;
+ Approval of [SO:20121 Sustainability Event Management System, 2012

Figure 3. Institutionalization of sustainable development at different system
levels. Source: Semenenko and Halhash (2019)
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As Figure 3 illustrates, the sustainable development principles permeate
all levels of the institutional system — from the global to the micro level — in
order to meet the needs of current and future generations, while the primary
need is security. Therefore, consideration of the extent of achievement of
the sustainable development goals by Ukraine in the context of the study
of institutional systems of public administration of personal security is
substantiated and relevant.

3.2. The extent of achievement of the sustainable development
and innovation goals in the context of institutional provision of
personal security

The concept of sustainable development contains the main goals, the
achievement of which should ensure both the social security of the country’s
citizens and the security of the individual. It takes care of the interests of
society as a whole, and its individual tasks relate to individual goals, for
example, the state’s creation of conditions in which self-realization of the
potential of the economically active part of the population will be possible
(goal 8, task 8.6).

In 2021, Ukraine ranked 36™ in terms of achieving sustainable
development goals. In general, this is a fairly high result, but a more
complete picture is obtained when considering the extent of achievement
of each individual goal (Figure 4).

DG 11
SDG 6 Clean water | SDG 3 Good health | Sustainable cities
\ffordable | and samitation and well-bemg | and communities

SDG 1 No poverty and clean energy

SDG 5 Gender
equality

SDG 10 Reduced
inequality

SDG 14 Life
below water

SDG 12 SDG 8§ Decent
Responsible work and SDG 9 Industry,
consumption and £CONOmic Innovation and
production growth Infrastructure

Figure 4. Achievement of sustainable development goals by Ukraine in 2021.
Source: Sustainable Development Report (2021)
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In Figure 4, the area of the rectangles containing the sustainable
development goals is equal to the extent of their achievement by Ukraine.
Only the first goal was 100% achieved: poverty reduction. The following goals
had the lowest scores: Zero hunger, Peace, Justice and strong institutions,
Life on land, Life below water, Industry, innovation and infrastructure.

In 2019, the Ministry of Economy of Ukraine and other bodies
determined the extent of implementation of sustainable development goals
in the regulatory and legal acts of Ukraine. When considering regulatory
legal acts and government strategies as tools of public administration of
personal security, it is interesting to determine the effectiveness of their
application. Figure 5 shows the number of tasks and measures aimed at
achieving sustainable development goals and objectives at the time of the
assessment.

Figure 5. Introduction of sustainable development goals into legislative
documents Source: Voluntary National Review (2021)
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Such an assessment testifies only to quantitative indicators regarding
the implemented measures and tasks. However, conducting a correlation
analysis between the number of undertaken tasks and implemented
measures and the extent of achievement of certain sustainable development
goals can give more indicative results (Table 1, Figure 6).

Table 1. Value of correlations between the number of implemented measures
and undertaken tasks and the extent of achievement of sustainable development
goals.

Tasks Measures

SDG performance -0.295986 -0.317962

Figure 6. Scatter plots (from left to right — tasks, measures).

It can be concluded based on Table 1 and Figure 6 that the correlation
between the extent of achievement of sustainable development goals and:
1) the number of undertaken tasks is negative and low; 2) the number of
implemented measures is negative and medium. In Figure 4, the number
of implemented measures and undertaken tasks to achieve Goal 16 (Peace,
justice and strong institutions) stands out most significantly from the total
mass, but the extent of achievement of this goal is one of the lowest.

Therefore, it can be argued that alarge number of measures implemented
by the state are not yet a guarantee of quick fulfilment of goals, and
therefore of achieving an appropriate level of personal security. First of all,
the effectiveness of such measures, as well as other external and internal
factors, are important.

The level of innovation in the country is closely related to the concept of
sustainable development. Among other things, innovative technologies play
a big role in guaranteeing personal security in almost all areas (medicine,
education, communication, payment system, teleworking, etc.).
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The overall level of innovation in a country can be assessed using the
Global Innovation Index, which contains approximately eighty indicators
that cover the assessment of the political environment, education,
infrastructure, knowledge creation, etc. This Index includes the seven main
“pillars” presented in Figure 7. The figure also shows the actual figure of the
Global Innovation Index in 2021.

Knowledge and technology outputs
Human capital and research
Global Innovation Index 2021
e

Figure 7. Ranks of key “pillars” of the Global Innovation Index for Ukraine
Source: WIPO (2021)

Note: The most preferred rank is “1”

The data presented in Figure 7 give grounds to state that the strongest
points of Ukraine in the context of the introduction of innovations are
Knowledge and technology outputs (33), Human capital and research
(44), as well as Creative outputs (48). The weakest areas are the Market
sophistication (88), Institutions (91) and Infrastructure (94).

The analysis of the extent of achievement of the sustainable development
goals and the ranks of the key “pillars” of the Global Innovation Index
determined that the institutions of Ukraine are the weak point in this
context. The goal “Peace, justice and strong institutions” is in the last four in
terms of achieving the sustainable development goals, and Institutions are
one of the two weakest “pillars” of the Global Innovation Index. These facts
have a direct impact on the ability of the institutional systems of Ukraine to
guarantee personal security in all its aspects.
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3.3. The cyber security level and its importance for personal
security

As mentioned above, cyber security is one of the important areas of
personal security today. At the current stage of development, almost all
information about a person can be found on the Internet: people make
purchases, make calculations, pay for utilities and other services through
online applications, communication is carried out mostly through social
networks.

Aperson’slocation can be tracked using geolocation data, and documents
are stored on special online platforms. These capabilities can be used both
to the benefit of the individual in order to make the everyday affairs more
convenient, and to the detriment in case of personal data capture by the
attackers. Therefore, the issue of ensuring cyber security in the context of
increasing personal security is very acute.

Table 2 shows the value of the National Cyber Security Index (NCSI) for
the thirty leading countries in terms of this Index.

Table 2. National Cyber Security Index (NCSI).

Rank Country lggglorliltz;} glyé)ee; Develol?)ir}lgiéglt Level | Difference
1. Greece 96.10 64.47 31.63
2. | Lithuania 93.51 68.61 24.90
3. | Belgium 93.51 75.34 18.17
4. | Estonia 93.51 76.51 17.00
5. | Czech Republic 92.21 69.86 22.35
6. | Germany 90.91 81.43 9.48
7. | Romania 89.61 60.67 28.94
8. | Portugal 89.61 68.25 21.36
9. | Spain 88.31 73.92 14.39

10. | Poland 87.01 66.61 20.40
11. | Finland 85.71 79.64 6.07
12. | Saudi Arabia 84.42 63.46 20.96
13. | France 84.42 78.59 5.83
14. | Sweden 84.42 82.84 1.58
15. | Denmark 84.42 84.17 0.25
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16. | Croatia 83.12 65.34 17.78
17. | Slovakia 83.12 66.53 16.59
18. | Netherlands 83.12 83.48 -0.36
19. | Serbia 80.52 59.85 20.67
20. | Malaysia 79.22 62.53 16.69
21. | Italy 79.22 68.33 10.89
22, | United Kingdom 77.92 81.55 -3.63
23. | Switzerland 76.62 83.80 -7.18
24. | Ukraine 75.32 55.95 19.37
25. | Latvia 75.32 67.38 7.94

26. | Bulgaria 74.03 62.39 11.64
27. | Russian Federation 71.43 64.22 7.21

28. | Singapore 71.43 80.26 -8.83
29. | Morocco 70.13 46.88 23.25
30. | Ireland 70.13 76.23 -6.10

Source: National Cyber Security Index (NCSI) (2022).

It should be noted that Ukraine occupies a fairly high position in the
cyber security ranking — 24, right behind such countries as Italy, the
United Kingdom of Great Britain and Switzerland. At the same time, such
highly developed countries as, for example, Canada and the USA, occupy
much lower positions — 31 and 41, respectively. However, it will be more
informative to consider the individual components of this ranking for
Ukraine (Figure 8).
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12 Military cyber operations [T — 6
11 Fight against ybercrime | S
10.Cyber crisis management —3 5
9.Cyber incidents response —4 6
8.Protection of personal data | ﬁ
7.E-identification and trust services _ 8
6.Protection of essential services [ g
5.Protection of digital services [T " 5
4.Contribution to global cyber security 2— 6
o " 9
development
2.Cyber threat analysis and information —4 5
1.Cyber security policy development | 7
o] 2 4 6 8 10
mMax mUkraine

Figure 8. Components of the National Cyber Security Index for Ukraine
Source: National Cyber Security Index (NCSI) (2022).

As Figure 8 shows, most of Ukraine’s indicators completely or almost
completely correspond to the maximum values. The greatest dangers
are concentrated in the field of Military cyber operations, Cyber crisis
management, Protection of digital services and Contribution to global
cyber security. It should be noted that such an important component of the
indicator for any person as the Protection of personal data fully corresponds
to the highest possible value.

Among other things, this indicates a high level of personal security in
relation to individual’s values in the information sector. Therefore, it can
be concluded that, in general, the institutional policy of Ukraine in the field
of cyber security is highly effective, with the exception of certain areas that
require special focus.

All of the above mostly describes guaranteeing personal security of
Ukrainian citizens in the normal conditions, that is, before the military
invasion of the Russian Federation on the sovereign territory of Ukraine.
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However, this external factor, actually uncontrolled by the Ukrainian
institutional system, makes significant adjustments to the level of personal
security in the current conditions. The death of people caused by enemy
shelling, the occupation of territories, the destruction of infrastructure (in
particular, about half of the energy capacities were actually destroyed), the
loss of jobs, the impossibility of normal education, etc. — these realities
require reconsidering the usual aspects of guaranteeing personal security.

However, even in such conditions, the institutional system of Ukraine
continues to work for the benefit of the people: internally displaced persons
receive social benefits, electricity in the regions affected by shelling is
restored as quickly as possible, evacuation and rescue services work in the
affected regions, and utility services work with high efficiency.

Of course, the introduced martial law implies certain restrictions, in
particular, this applies to restrictions on people’s constitutional rights. The
following articles of the Constitution of Ukraine fall under the restrictions:
31-34, 38, 39, 41-44, 53. The government also calls for more efficient energy
consumption, savings, and asks to treat planned and unplanned shutdowns
with understanding. These and other restrictions may generate certain
inconveniences, but ultimately benefit the state, citizens and ensure both
social and personal security.

4. Discussion

The conducted analysis gives grounds for the conclusion that before the
military invasion of Ukraine, the problems related to the inadequate level of
personal security were mostly associated with an insufficiently high level of
institutional development. This is explained by the fact that the institutional
system of Ukraine is still being established. In many territories, institutions
at the regional level are extremely poorly developed, and their powers are
not adequately funded. The lack of clearly defined functions of individual
institutions can also be attributed to the shortcomings. The implemented
measures and undertaken tasks do not always bring the expected result,
and the existing potential of the country is not fully realized. All this reduces
the actual level of personal security.

In the wartime, the concept of personal security undergoes particularly
noticeable changes. Institutional systems for its guarantee are facing the
most difficult ordeals, however, the war in Ukraine in a certain sense
became a trigger for revealing the potential of the country’s institutional
system. The war proved that the institutional system of Ukraine is capable
of protecting the interests and safety of its citizens whenever possible.
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Comparing the results obtained in the course of the study with the
conclusions of other researchers, the consistency with the work of Tsymbal
(2021) can be noted. The researcher notes that the personal security culture
is the most important element of the security culture as a whole. At the
same time, personal security is a prerequisite for building an institutional
environment for guaranteeing security.

Some studies also examine the need to ensure personal cyber security
in view of the globalization processes. Zelenyy (2020) emphasizes that
cyber security is primarily a state characterized by the security of the vital
interests of individuals, society and the state in the information space.

As noted in the study, cyberattacks can threaten personal security
because of their impact on organizations whose work involves the use of
Internet technologies. This is proved in the study conducted by Corallo et
al. (2020), who include the following in the consequences of cyberattacks:
disruption of the company’s infrastructure as a whole, denial of service to
networks and personal computers, theft of information, in particular the
information which constitutes a trade secret or is the object of an employee’s
intellectual property, violation of security standards and causing pollution,
as well as the occurrence of various situations that may threaten the lives of
employees. Lezzi et al. (2018) note that despite 75% of experts making cyber
security a priority, only 16% say their company is capable of guaranteeing
an adequate level of cyber security.

To improve cyber security, Sarker et al. (2020) proposes a multi-level
machine learning-based framework for smart cyber security services,
consisting of the following elements: security data collection, security data
preparation, machine learning-based security modelling, incremental
learning, and dynamism.

The work of Carley (2020) revealed a new direction in cyber security,
which is defined as “social cyber security”. Its goals are to understand and
predict the behaviour of people in the information environment, as well as to
build a social cyber infrastructure that will preserve the key characteristics
of society in cyberspace. Research by Gil et al. (2019), Tanumihardjo et al.
(2020), Sachs et al. (2019), Osaulenko et al. (2020), Gryshova et al. (2020),
Simpson and Jewitt (2019), Kharazishvili et al. (2020) cover the aspects
of guaranteeing cyber security in separate areas (food, energy, economic,
resource and social security).

These studies on cyber security differ from the author’s article in terms
of particular recommendations for improving cyber security in the areas
under research. This study identifies key areas specifically for Ukraine, which
should be improved as part of the measured implemented to guarantee
national cyber security, in particular, personal security. However, further
research should focus on the aspects of guaranteeing personal security in
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separate areas — for example, the study of food security is relevant in view
of the global trends of population growth and the escalation of crises.

Conclusions

The conducted research emphasizes the need to urge the problem
of personal security and separate it from other types of security. It was
established in the course of the analysis that the main tools of public
management of personal security are government strategies and legislative
acts related to ensuring safety in the fields of education, science, health care,
preservation and restoration of the environment, defence, employment, etc.

It was determined that at the current stage of development, the level
of personal security largely depends on the implementation of the goals of
sustainable development in legislative documents. However, the measures
implemented and the tasks undertaken to ensure the achievement of the
sustainable development goals are not always effective, which determines
the need to improve the government’s work in this area.

Besides, the need for innovation development is outlined as one of
the key methods of increasing the level of personal security in the current
conditions. It was determined that the insufficient level of achievement
of both the sustainable development and innovative development goals
is largely connected with the insufficiently effective work of Ukrainian
institutions. However, the high level of cyber security in Ukraine should be
noted, which significantly affects the level of personal security in view of the
widespread use of information technologies in all spheres of life.

It is also necessary to add that the institutional system of Ukraine
manifests itself at a high level in terms of guaranteeing personal security
in the highly uncertain context associated with the military invasion of the
Russian Federation of the sovereign territory of Ukraine. This is expressed
in the support of internally displaced persons, people in the affected regions,
provision of utility services, restoration of electricity supply in the shortest
possible time, etc.
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Regulacion legal de la administracion puablica de
educacion y ciencia

Resumen

El objeto de la investigacion son las peculiaridades de la administracion
publica de la educacion y la ciencia en paises extranjeros, en particular,
la experiencia de tres paises europeos clasificados entre los diez primeros
segin los resultados de la encuesta internacional PISA-2018: Estonia,
Finlandia y Polonia. El contenido principal se considera la experiencia de
construir un sistema de gestion educativa sobre bases democraticas, en
cooperacion entre los 6rganos de gobierno y la sociedad. Se determina que
la educacién en los paises estudiados es una de las prioridades del Estado
y la sociedad. La base metodoldgica de la investigacion consiste en analisis
juridicos y sistémicos comparativos, método juridico formal, método de
interpretacion, método hermenéutico y métodos de anélisis y sintesis. En
las conclusiones se identificaron enfoques similares de administracion
y financiacién. Se aclara una tendencia caracteristica de todos los paises:
el Estado garantiza la educacién gratuita, incluida la ciencia y, al mismo
tiempo, asegura el acceso igualitario a la educacion y la ciencia de calidad.
También, se definieron los mecanismos 6ptimos de respaldo econémico de
la educacion, la ciencia y las principales fuentes de financiacion propias de
cada pais.

Palabras clave: regulacion legal; administraciéon publica; educacion y
ciencia; experiencia internacional comparada; respaldo
legal.

Introduction

Modern reforms that our society is undergoing are aimed at ensuring
stability and economic development. Among the main reforms is
decentralization, which will contribute to effective administration in the
field of education and science by local self-government, as well as the
improvement of the quality of education at all levels, and the adaptation of
the education system to modern requirements.

The study of trends and peculiarities of education development, as
well as the improvement of the education management system in other
countries, is important for the reform of education in Ukraine, and provides
an opportunity for forecasting, determining possible risks, and effective
management of education at the local level. The experience of foreign
countries that successfully solve problems in education and its management
becomes particularly relevant in the process of implementing reforms.
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1. Literature review

The issue of world experience in decentralizing education management
at the local level, as well as ensuring the organization of participation of
citizens in solving local matters was covered in works of domestic and foreign
scholars such as T. Ivanova, V. V. Kravchenko and others (Kravchenko,
2007). However, the issue of education and science management in foreign
countries remains not sufficiently studied.

In a developed civil society, power is dependent on citizens, because
the public has influence on the planning of the work of government bodies
and decision-making (Villasmil Espinoza et al., 2022). At the same time,
authorities are establishing a close relationship with the public, monitor
public opinion, and ensure timely public awareness of their activities
(Kravchenko, 2007). In the education management system, the influence
of the community is felt the most.

Based on the results of the PISA-2018 international survey, Estonia,
Finland and Poland ranked among the top 10 countries with the best
performance (Schleicher, 2018). They are among the few European countries
that received such high ratings. Estonia is a country of the former Soviet
Union, which joined the European Union in 2004. Finland’s experience is
the basis for the educational reform of the “New Ukrainian School”.

It is one of the OECD countries that has managed to minimize the
difference between rural and urban schools (Schleicher, 2018). Poland
is a strategic partner of Ukraine, similar in administrative and territorial
structure. Let us focus on some aspects in the field of education in these
countries, in particular, on the powers of the local self-government
authorities in the field of education; basic approaches to financing pre-
school and general secondary education institutions; and the participation
of the public in the management of education at the local level.

2. Materials and methods

The study is based on the works of foreign and Ukrainian scholars about
methodological approaches to understanding the public administration of
education and science in foreign countries, etc.

With the help of the epistemological method, the public administration
of education and science in foreign countries was established; thanks to
the logical and semantic method, the conceptual framework was deepened;
and the essence of the public administration of education and science in
foreign countries was determined. Thanks to the existing methods of law,
we managed to analyze the public administration of education and science
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in foreign countries, etc.

3. Results and discussion

Estonia. The management of education in Estonia is decentralized,
that is the distribution of powers between the state, local authorities
and the school is clearly defined. The local government, municipality/
town are primarily responsible for the availability of general education
(from preschool to general secondary education), for compulsory school
attendance by students, maintenance of preschool institutions and schools.

Local authorities are the founders of municipal schools, whose main
powers include: planning educational development programs within the
framework of their administrative jurisdiction and their implementation;
creating, reorganizing and closing municipal educational institutions and
ensuring their economic support and financing; appointing/dismissing
heads of educational institutions under their jurisdiction; transportation for
students and teachers; providing medical care and nutrition for children at
schools; registration of persons with special needs and organizing training
for them (Tylchyk et al., 2022).

The state guarantees free general secondary education. For this purpose,
funds are allocated from the state budget in the form of an educational
subvention for both municipal and private educational institutions. These
expenses are used for the salaries of teachers and heads of educational
institutions, as well as for the improvement of their qualifications, for
textbooks and teaching aids, student nutrition.

To a large extent, the calculation of the educational subvention is
influenced by the number per class. In addition, the state finances the costs
associated with the establishment of boarding schools.

The remaining expenses of schools are covered by the school governing
body (that is, usually a local government or, with private schools, a private
legal entity). Municipal schools are financed from local budgets (communal
services, cleaning of schools, work of social workers and psychologists,
repair of premises, etc.). The ratio of expenditures from the state budget
and local budgets for general secondary education account for 42 % and 58
%, respectively (Matviichuk et al., 2022).

In order to replenish the local budget of local self-government bodies,
founders of educational institutions may provide additional paid services
(gym/pool subscription), as well as rent out premises (gyms, swimming
pools, etc.) after the scheduled time (Tytysh, 2016). Educational institutions
may receive charitable contributions or financial assistance.
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To save money, most municipalities have solved the issues of
transportation, cleaning and food by attracting outsourcing companies: for
example, local governments conclude a contract for the transportation of
students to an educational institution with a local company that transports
passengers at a certain time, with buses traveling along a certain route.
Thus, local self-government bodies do not face the issue of maintaining
buses, hiring drivers and paying for their work (Tytysh, 2016).

In Estonian schools, there are pedagogical councils of teachers that are
authorized to decide on issues related to teaching and upbringing at school.
A permanent body that provides support in the activity of an educational
institution and provides proposals to local self-government bodies to resolve
issues related to a preschool institution or school is a board of trustees of an
educational institution.

This council consists of representatives of the educational institution
administration, pedagogical council, student council, parents, graduates
of the educational institution. The head of the educational institution is
accountable to the board of trustees. The activity of the board of trustees
is determined by the charter of the educational institution (Kobrusieva et
al., 2021).

Schools also have student self-government bodies, that is student
councils that have the right to independently decide and organize issues
of school life. A representative of the student council participates in the
activities of the pedagogical council.

The board of trustees, student council, pedagogical council, invited
experts together with the management of the school develop and approve a
school development plan (for a minimum of 3 years), where the goals and
recommendations for school development are defined (Leheza et al., 2022).

A special feature of the Estonian educational system is the web-based
national ENIS (Estonian Education Information System) register, which
collects data on the Estonian educational system. The Estonian Education
Information System contains information about educational institutions,
students, teachers (their salaries as well), curricula, rights to study and
documents certifying education.

Finland. At the municipal level, the main task of the authorities
(municipalities or joint municipal authorities) is to ensure an opportunity
for all children of preschool and school age, including children with special
needs, to learn according to their abilities. Pre-school education (one year
before school) and basic education (9 years of education) are mandatory.

Municipalities are empowered: to allocate funding for education; to
form the learning content through local curricula (within the framework of
the national basic curriculum); to select staff; to ensure practical learning
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conditions, efficiency and quality of education; to provide transportation
for students; to manage educational institutions; to provide learning in two
languages (if necessary, in Swedish); to organize and conduct a competitive
selection of heads of educational institutions.

Municipalities are responsible for the organization ofeducational
support and education for children with special needs according to their
specific situation (Law of Finland, 2022).

In addition to organizing the educational process, each local government
is generally responsible for student welfare services, which include:
free school meals; free health care in the school; free dental care; free
services of social workers and school psychologists. Local authorities have
no legislative obligations to organize general secondary education and
vocational education and training, but they are required to contribute to
their financing.

Finnish municipalities can delegate part of their powers to educational
institutions, in particular, the selection of the staff and management of the
school budget; determination of teaching methods, teaching materials and
textbooks (Law of Finland, 2022). The financial autonomy of schools varies
from one municipality to another. The municipal department of education
decides the level of autonomy of schools that may have a budget.

In Finland, each municipality is required to provide basic services:
medical, social, and educational (pre-school and basic education). Funding
for basic services is distributed between the state and municipalities.
The share of funding is divided approximately as follows: 75 % is for a
municipality, and 25 % is for the state.

The state covers the costs of school meals and the transportation for
students, as well as medical services. Municipalities receive part of the
funds from the state, but the largest source of income is tax revenues, since
municipalities have the right to collect taxes. State funding is not allocated
purposefully.

Therefore, municipalities have full autonomy in deciding on the
distribution of costs between different basic services, such as medical,
social and educational. The calculation of necessary expenses for basic
education in Finland is carried out using the formula, which includeskey
indicators: the cost of education per student; the number of residents of the
municipality aged 6 and 15 years old.

The remoteness of location of the municipality, demographic factors
(population density, age range, incidence of disease of the population in
each district) are also taken into account. Funding for private education is
determined according to the same criteria as public education (Halaburda
et al., 2021).
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The Finnish government program “Right to learning is an equal start to
learning paths for 2020-2022” covers preschool and basic education, which
includes projects that will improve the quality of education and equality in
access to education. The program aims at reducing differences in learning
outcomes related to children’s social and economic background, gender,
and immigration (Law of Finland, 2022).

Poland. The lowest level of administrative division is gmina. The
powers of gminas include: the creation and management of community
kindergartens, primary schools; the maintenance of buildings of pre-
school and primary education institutions; the organization of student
transportation; the appointment to the position of a head of an educational
institution under the jurisdiction of a local government.

It should be noted that the primary school in Poland is an 8-year school
divided into two stages: the first stage provides for studying in grades 1-3,
and the second stage for studying in grades 4-8. The pedagogical supervision
of these educational institutions is the responsibility of their leaders. The
gmina, like the county, may establish and manage public teacher training
centers and institutes, as well as educational resource centers, within the
limits of its powers (Tytysh, 2016). The county is responsible for the last
three years of study in secondary schools, vocational and special schools.

In the Polish educational system, the responsibility for the management
of a school or institution is assigned to one person, namely to the head of
the school (institution). General secondary education is financed mainly
(91 %) from the state budget (EU law, 2022). Funds for education received
by gminas come from several sources: educational subventions, targeted
subsidies to local government authorities, gmina’s own profits, as well
as through EU funds. The largest part of this amount is an educational
subvention, which has no direct purpose.

This takes into account the number of students in Polish schools and
uses the so-called “Standart A”, that is the amount of costs for teaching
one student in a big city. However, the overall distribution of subventions
depends on about 40 indicators: whether the school is rural or urban,
whether representatives of national minorities study there or not, whether
there are children with special needs or not, the level of teachers’
qualifications (if there are more teachers in an educational institution who
are highly qualified, it is assumed that local government authorities spend
more on teacher remuneration (EU law, 2022).

There is a certain similarity of powers in the field of education at the level
of the territorial community in Estonia, Finland and Poland. All local self-
government bodies are obliged to provide pre-school, primary and basic
education; organize transportation and meals for students; keep records
of children of preschool and school age; maintain buildings of educational
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institutions, provide material and technical resources; establish, liquidate
or reorganize educational institutions; appoint heads of educational
institutions that have gone through the competitive selection process.

In Estonia, local government bodies are required to monitor children’s
attendance at educational institutions. In Finland, local self-government
bodies are responsible for staffing educational institutions (or they can
delegate powers to the head of the institution), forming the educational
content, as well as providing medical and dental care in educational
institutions (Fazlagic, 2003).

In order to save money at the local level, contracts are concluded
with outsourcing companies for the performance of certain powers
(transportation, cleaning, food). The approach of Polish communities to
the maintenance of small schools and the provision of access to additional
services as in Estonia and Poland, is worth of attention (OECD, 2018).

The public is actively involved in the management of education. In order
to attract young people to management and develop their civic engagement,
the legislation defines the rights of students to create student self-
government bodies and outlines the main provisions of their activities. The
inherent feature for all countries is the activity of school and pedagogical
councils, boards of trustees and parents’ councils.

A positive example is the activity of parents in foreign countries who
are not indifferent to the life of the school and are ready to participate in
solving various problems at the local level. It is worth noting that local self-
government bodies are required to cooperate with the public in matters of
education management.

According to formal indicators, Ukraine has similar approaches to
education management at thelocal level: the powers oflocal self-government
bodies do not differ significantly from those of local self-government bodies
of Estonia, Finland and Poland, that is local self-government bodies at the
level of the territorial community are engaged in preschool, primary and
basic education (Leheza et al., 2022).

Conclusions

Thus, the experience of the European Union countries, which were
included in the top 10 best countries according to the PISA-2108
international survey showing the best performance (Estonia, Poland,
Finland) for the administration of education and science based on such
indicators as management, financing, public involvement in the process of
managing education and science, was analyzed.
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This approach made it possible to identify the main approaches to
the administration of education and science at the local level that can be
implemented in Ukraine, namely: involvement of local self-government
bodies in the selection of teaching staff; financial autonomy of educational
institutions; replenishment of the school budget through the provision
of additional paid services; reducing education costs by attracting
outsourcing companies; motivating highly qualified teachers to work in
rural educational establishments; creation of a national register that would
contain a comprehensive about educational institutions; maintenance by
communities of underfilled educational institutions.

Promising areas for further research is the study of the experience of
education management at the local level in Asian countries, which top all
rankings in international studies of the quality of education and science.

A significant number of PISA member countries implement special
measures to maintain educational institutions with unfavourable learning
conditions. Thus, the practice of additional financing of such projects or
motivating teachers with the highest level of qualification to work in such
institutions is common.

There are also similarities in funding approaches. Education is
financed from both state and local budgets, and the principle of “money
follows a child” is observed, which creates a competitive environment
among educational institutions. The difference consists in the ratio and
size of expenditures on education, competence of local self-government
bodies and educational institutions regarding the distribution of funds for
education. Education expenditures from the state budget have different
types: educational subventions (Estonia, Poland) and targeted subsidies,
transfers and grants.

In Estonia and Poland, teachers are paid from educational subventions.
Calculations of expenses for education, in particular educational
subventions, must include the number of students per class. In addition,
there are equalization coefficients, which are aimed at ensuring that
regardless of the place of residence, social origin, financial ability of parents,
etc., children have equal access to quality education. Private educational
institutions also receive state funding.
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Caracteristicas de la comprensién de las relaciones
sociales en el derecho moderno: regulacion teorica,
administrativa, civil juridica

Resumen

El propésito de la investigacion fue redefinir el concepto de relaciones
sociales desde el punto de vista de sus aspectos tedricos, administrativos
y civil de la regulacion juridica, considerando, para ello, diversos aportes
cientificos. En el Contenido principal se fundamenta el sentido de los
conceptos de “relaciones publicas” y “relaciones sociales” como entidades
politicasyjuridicas condistinta esencia paradigmatica. Labase metodologica
de la investigacion estuvo constituida por el anélisis comparativo-juridico
y sistémico, el método formal-juridico, el método de interpretacion, la
hermenéutica y los métodos de anélisis y sintesis. A modo de conclusi6on
los autores han establecido que el término “relaciones ptiblicas” caracteriza
las relaciones entre personas, que prevén la prioridad incondicional de la
economia sobre otras esferas de la sociedad (politica, ideologica, cultural),
espacios material y simbdlico donde no hay lugar para una persona con
sus valores, derechos y libertades. Al menos, estos tltimos no adquieren el
debido respaldo regulatorio.

Palabras clave: relaciones publicas administrativas; regulacion juridica;
relaciones civiles; teoria juridica; derecho moderno.

Introduction

In the last decade, many works have appeared in the scientific literature
devoted to the philosophical and sociological analysis of the problems of
the theory and history of the development of public relations. These studies
allow a deeper understanding of the consistent patterns of the historical
process, more accurately predict the future course of social processes. Such
studies need further development of the categorical framework, where the
central place is occupied by the concept of public relations.

In recent years, much attention has been paid to the analysis of the
content of this category in the domestic scientific literature. Many aspects
of this problem are reflected in the publications of the authors, however,
some significant issues - and among them the issue of defining public
relations — are still the subject of discussion and, as noted in the press, need
to be further developed. This article attempts to highlight the most general
characteristics of public relations that are needed to define this concept.



CUESTIONES POLITICAS
Vol. 41 N° 76 (2023): 347-355 349

1. Literature review

The term “public relations” in scientific literature, in particular
philosophical literature, is defined as “various connections that arise
between the subjects of social interaction and characterize a society or
community in which these subjects belong as an integrity” (Andrushchenko,
2006).

It is usually believed that this concept, being developed mainly by
representatives of the Marxist intellectual tradition, is associated with the
problems of social objectification- desobjectivation, social exclusion, social
fetishism, social production, base and superstructure, social classes and
social antagonisms (Andrushchenko, 2006).

Public relations are diverse and can be classified according to their
objects, subjects and the nature of the relationship between them. So,
the subjective basis for the identification of public relations is the social
communities of people, and the objective basis is the ownership of the
means of production.

It is known that the emergence and development of human society
are considered a social form of the movement of matter, in contrast to
mechanical, physical, chemical and biological, therefore, social relations
and processes are understood, first of all, as all relations and processes,
public life as a whole. In this sense, the classics of the Marxist intellectual
tradition defined public phenomena as social, noting their differences from
natural phenomena. On the other hand, they clearly and unambiguously
noted the “personality” of social relations that develop between people of
different formations.

Public relations were divided, as it is known, into two groups: material
and ideological. Economic relations as different by nature connections
between people in the process of production, exchange, distribution and
consumption developed “regardless” of the will and consciousness of a
person, represented the defining basis of public relations.

The varieties of public relations that were predetermined by material
conditions included class and national relations, as well as everyday
relations, family relations, etc., which had their own, relatively independent
object, to study which they were aimed at: interclass — about a different
form of ownership; interethnic — about the commonality of economic life,
territory, language, culture; everyday — about ties in the non-productive
sphere, family, marriage relations, family ties, etc. At the same time,
political affairs were considered the highest level of development of public
relations.

Politics, as already noted, was seen as a concentrated expression of the
economy, its generalization and completion. Political relations arise, exist
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and develop as issues of taking, retention and use of state power in the
interests of realizing the economic and social interests of the ruling class.
At the same time, one of the most important signs of political relations was
considered to be a consciously organized nature, possible only if there were
political organizations of the ruling class, the interaction of certain political
ideas and organizations expressing the interests of this class.

The leading role was assigned to the socialist ideology, the mastery of
which formed the only correct worldview. The ideological component of
public relations assumed the introduction of socialist ideology into the mass
consciousness and the provision of appropriate (class) education, which is
rightly regarded as inciting enmity and class hatred.

So, the purpose of the article is to define the theoretical, administrative,
civil-legal aspects of regulating public relations.

2. Materials and methods

The research is based on the works of foreign and Ukrainian researchers
on methodological approaches to understanding public relations from the
point of view of legal theory, administrative law, civil law, etc.

Through the use of the gnoseological method, the essence of public
relations was clarified from the point of view of the legal theory,
administrative law, civil law, etc., thanks to the logical-semantic method,
the conceptual framework was deepened, the essence of the theoretical,
administrative, civil-legal aspects of regulating public relations from the
point of view of legal theory, administrative law, civil law, etc. Thanks to
the existing methods of law, we were able to analyze the essence of public
relations from the point of view of legal theory, administrative law, civil
law, etc.

3. Results and discussion

O. Skakun defines the legal regulation of public relations as being
carried out by civil society and the state with the help of the entirety of legal
means of streamlining public relations, their consolidation, protection and
development (Skakun, 2003).

The priority of general public interests is emphasized by M. Kelman and
O. Murashyn (Kelman and Murashyn, 2006).

“Public relations” as a scientific term is a purely formational concept,
the origin of which is associated with the Marxist intellectual tradition, the
birth of which dates back to the middle of the XIX century. The long and
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short of it is that the starting foundations of public relations are economic
relations as priority (basic), which determines the nature of political and
ideological relations as superstructural, secondary (Liutikov et al., 2021).

The essence of public relations can only be understood by considering
production relations as starting, fundamental, defining, above which the
superstructure rises — political, legal, moral, philosophical and other views,
as well as political and other institutions and organizations (Villasmil
Espinoza et al., 2022).

A feature of public relations is that their subjects are not all communities
of people, but only those that arose objectively in the process of historical
development: 1) socio-class communities (classes, intraclass and
interclass social strata and groups); 2) ethno-national formations (tribes,
nationalities, nations); 3) socio-demographic groups (family, men, women,
youth, persons of retirement age, etc.); 4) socio-professional groups
(workers, peasants, entrepreneurs, specialists, employees, etc.); 5) socio-
territorial communities (population of separate administrative-territorial
units, regions, residents of separate cities and villages, urban and rural
population). It is obvious that there is no proper place for a person, his/her
rights and freedoms, value and social priorities in this system of coordinates
provision (Tylchyk et al., 2022).

Also, public relations do not provide for the consideration of the
individual as a full-fledged subject of social interaction: a human as a
biosocial being with his/her interests, needs, freedoms and values fell out
of the context of their definition, understanding and interpretation, since
priority was given to public interests, public property, public organizations
and single political party (of course, the communist one) as the highest form
of organization of the ruling class. The personality as a subject of public
relations was considered only as a representative and bearer of the interests
of a social group (classes, nation, collective, etc.) (Matviichuk et al., 2022).

The definitions of the essence of public relations, which are provided
in the domestic scientific and educational literature, is a continuation of
the Marxist intellectual tradition, which seems to be quite appropriate,
provided that the monograph or textbook, teaching aids are prepared
in accordance with the canons of the above tradition. However, in such
cases there should be a clear distinction, given the multi-paradigm nature
of scientific knowledge, intellectual traditions in their formational and
civilizational dimensions, understanding of their fundamental irreducibility
to one another (Leheza et al., 2022).

Orientation of law to the regulation of public relations significantly
impoverishes the regulatory potential of law, since the priority of the
general (class) interest over the individual, the common good — over the
personal, socio-public — over the civil is realized. Civic virtues are regarded
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as secondary, and often even sacrificed to public interests as supposedly
unconditionally priority and determining.

It is no coincidence that domestic scientists, considering the essence
of social relations, rightly emphasize the importance of their correlation
with social theories alternative to Marxism, in particular, social norms (E.
Durkheim), social systems (T. Parsons), social action (M. Weber), social
interaction and social role (G. H. Mead), social exchange (G. C. Homans)
(Andrushchenko, 2006).

The formation and development of non-linear intellectual traditions are
associated, as it is known, with human-centrism, respect for the dignity of a
human, ensuring his/her rights and freedoms as starting and determining
points in the process of functioning of society. Structural functionalism
as a scientific paradigm arose as the personification of the natural human
right to a decent life. It is significant that the variants of natural law theory
in different periods of history acquired a characteristic meaning and
ideological orientation.

Separate provisions of natural law theory date back to V-IV century
B.C.E.: the philosophers of Ancient Greece in a dialogue form developed
the ideas of character, essence, rooting of law in the objective and subjective
nature of things, in the eternal order of the universe with its subordination
to the flow of time and the immutability of human nature. It is still relevant
to raise the question of law as a result of a “voluntary agreement” between
the citizens of Athens (Kobrusieva et al., 2021).

Socrates, Plato and Aristotle denied the sophists’ understanding of law
as an “artificial invention of people”: written laws do not exclude eternal,
unwritten legal truths, as well as laws “imbedded in the hearts of people by
the divine mind itself”. The eternal, unshakable divine order determines
not only the essence of human relationships, but also the universe. For
example, Aristotle saw two main parts in law: natural and conditional.

The natural component of law consists in its equal significance in all
social strata, being independent of the degree of its recognition or non-
recognition. While a conditional law, being originally formed by a human as
“indifferent”, in the case of determining its social priority, this indifference
overcomes (Rabinovych, 2001).

The natural legal tradition underwent a significant evolution in the era
of the Middle Ages, the Enlightenment and the Modern Age, developing the
postulates of eternity and the immutability of human nature, the divine and
natural origin of law, which was reflected in the intellectual activity of the
great thinkers of the past: H. Grotius and B. Spinoza (Holland), T. Hobbes
and J. Locke (England), J-J. Rousseau and P. Holbach (France) (Petryshyn,
2002).
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Recently, the natural legal tradition has been developing as a starting,
defining intellectual theoretical and methodological platform for the
humanization of law, its approximation to civilized standards of freedom,
social justice, guarantees of human and civil rights and freedoms. In
Ukraine, this direction of law is implemented, in particular, as a process
of approximation (adaptation and harmonization) to the legal standards of
the member states of the European Union (Kopeichykov, 2002).

The above proves, in our opinion, the priority of natural law, which,
being related to the legal norm, legal law, the supremacy of law, affirms the
validity of the statement “Human is the measure of all things” (Heraclitus),
the truth of which could not overcome the living procession of History with
its ups and downs, gains and losses, challenges and dangers (Halaburda et
al., 2021Leheza, 2022).

Conclusions

Therefore, it can be argued that public/social relations determine
the nature of society, ethno-national groups and communities of people,
an individual, determine his/her place in the political and legal space,
guarantee rights and freedoms. The space of communication forms and
ensures the realization of a person’s capabilities, ensuring his/her rights
and freedoms, satisfying his/her needs, fulfilling his/her aspirations and
hopes, translating ideals into the practice of everyday life.

At the same time, special tasks are assigned to legal science as a means
and mechanism for regulating public/social relations, legal socialization
of a human, ensuring his/her rights and freedoms and, most importantly,
his/her formation as a person, a citizen of the country, as a full-fledged
representative of civil society.

In the scientific literature, the terms “public” and “social” are used
both to refer to the same phenomena, events and processes (lack of
identification), and various social phenomena. In other cases, the social is
identified with the public. As a rule, this takes place in two cases: in the
case of comprehending the entirety of phenomena and processes that exist
in a particular society, as well as in cases of emphasis on the differences
that distinguish social phenomena and processes from natural, technical,
technological and informational.

This approach, which can be defined as a broad one, understands social
relations as economic, political, and ideological phenomena and processes,
while public relations are determined as social ones.

This circumstance gave rise to some authors to consider social relations
as synthetic, generalizing the interaction of material and ideological social
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relations. However, in our opinion, social relations do not just reflect the
most important signs of human interaction, but are primarily are the result
of the direct influence of civil society, which is being formed in Ukraine,
and consist primarily in ensuring human and civil rights and freedoms, the
implementation of universal human values as unconditional priorities of
the process of social change.

Outside of the human-centric orientation as determining in terms of
determining the nature (type) of relations, relations between people do
not acquire a social character, which allows them to be characterized as
public, where, as already noted, relations concerning mode of production,
the nature of distribution, exchange and consumption of material good are
priority.

In other cases, the concept of “social” is interpreted narrower than
“public”, is considered only a part or a constituent of the latter. Under such
conditions, social relations stand out as allegedly special in the system of
publicrelations, are considered on a par with economic, political, ideological
forms of human interaction. This approach rather unifies the essence of
social relations than demonstrates their difference, the fundamental
irreducibility of one social phenomenon to another.
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Usurpacion del poder en las condiciones actuales:
concepto politico y juridico

Resumen

El propésito de la investigacion fue la determinacion de los enfoques
para comprender el surgimiento del concepto de “usurpaciéon del poder”. En
consecuencia, se analiza su naturaleza politica y juridica como fenémeno y
se realiza la investigacion de su influencia en las ramas del poder publico.
Ademas, se examina la discusion actual y se critican los puntos de vista
de algunos cientificos sobre este tema y, al mismo tiempo, se hacen las
propuestas pertinentes. La base metodolégica de la investigacion estuvo
constituida por el anélisis comparativo-juridico y sistémico, el método
formal-juridico, el método hermenéutico y los métodos de anélisis y sintesis.
Como conclusion se ha establecido que el desarrollo del Estado de derecho
y la sociedad civil en Ucrania requiere, en primer lugar, de la integracién
ontoldgica del concepto moderno y actual de Estado de derecho en las
instituciones publicas y en la sociedad, junto a la observancia de las normas
legales en todas las esferas de la vida puablica y; especialmente, demanda la
prevencion de las condiciones que determinan la usurpacion del poder por
parte de la sociedad civil, los organismos judiciales y de aplicacion de la ley
para prevenir signos de usurpacion del poder en las autoridades ptblicas.

Palabras clave: ramas del poder publico; usurpacion de poder;
corrupciéon de los poderes publicos; autoridades del
gobierno local; teoria politica contemporanea.

Introduction

The usurpation of power as a political and legal concept has existed for
a very long time. Since the beginning of the division of society into classes,
many problematic issues of regulating relations between themselves have
arisen. Some classes seized power and exploited others. From the experience
of centuries, it is known that any person who has power is inclined to abuse
it and goes in this direction until he/she achieves his/her goal.

Power completely passed to one person — the leader, and this leadership
continued for a long time, spreading its influence to others. In such
conditions, the concept arose from late usurpation — “possession”, means
seizing, (retention). All empires, kingdoms, states with dictatorial regimes,
without exception, were and are an example of such usurpation of power.
In this research, it is necessary to show the dialectics of the essence and the
phenomenon of this concept. Justifying the impossibility of usurpation by
separate branches of power, one sees such a possibility of its usurpation by



Petro Vorobey, Valerii Matviichuk, Inna Khar, Volodymyr Vilgushynskiy y Alexander Felyk
358 Usurpation of power under current conditions: political and legal concept

only one person, which can only be the guarantor of the Constitution, that
is, the President of Ukraine. All other officials cannot usurp power, due to
the specifics of their activities.

A misunderstanding of the very nature of usurpation can lead to different
proposals by scientists to criminalize such action by supplementing the
Criminal Code of Ukraine with the corresponding norm. The existence of
such a norm and its substantiation in the Criminal Code of Ukraine will lead
to misinterpretations of this concept, namely, the norm will be “dead”, since
it is impossible to prosecute the President of Ukraine due to the complex
mechanism of his impeachment and the lack of social conditionality of
criminal liability for the usurpation of power. This would be contrary to the
principle of expediency and the principle of inevitability of responsibility.

1. Literature review

The works of some domestic and foreign scientists is devoted to the
research of the usurpation of power. At the same time, these works are
superficial and do not fully reflect the political and legal nature of this
concept. There are discussions, polemics, scientists’ points of view on this
important issue are analyzed, but there is no common understanding and
approach to it. The issue itself is extremely difficult, because, in our opinion,
there is more political than legal matter in it. To solve this important
issue, there should be a systematic approach to research, and then, on the
basis of its result, it is possible to develop a unified strategy to combat the
usurpation of power.

Myslyvyi V.A. believes that the observance of the democratic principles
of the principle of separation of powers, and, consequently, its social
value, should be facilitated by the provision of criminal legal protection
of these branches of state power, and, consequently, the prevention of
manifestations of its usurpation (Myslyvyi, 2017).

In our opinion, such a position does not adequately reflect the very nature
of the concept of usurpation. It levels its origins and does not provide an
opportunity to more deeply explore and fully understand this phenomenon.
In fact, this problem is much more complicated than it might seem at first
glance. A logical question arises, what actually constitutes usurpation? The
term “usurpation” is a political and legal concept that has deep historical
roots.

It is obviously related to the law violation. In various sources, the term
“usurpation” (fromlat. usurpatio — possession) means the seizing (retention)
of power by force, committed in the law violation, or the misappropriation
of power or the seizure of power.
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As Myslyvyi notes, political practice and historical and legal experience
show that the usurpation of power is understood as both violent actions
and the established strategy of non-violent seizure of state power by
high-ranking officials, heads of military structures, leaders of separatist
movements and terrorist groups, etc. (Myslyvyi, 2017).

The urgency of the research topic lies in the fact that in-depth research
of such political and legal concept as the usurpation of power will provide
the possibility to obtain as much information and relevant knowledge as
possible in order to develop a common understanding of it.

This will lead to further theoretical developments to prevent the
usurpation of power and to make specific proposals. The existing scientific
developments differin their views and positions on thisimportant theoretical
and practical issue. Further developments and scientific researches will
make it possible to more specifically detail the concept of the usurpation
of power and develop a single and correct mechanism for combating this
phenomenon.

2. Materials and methods

The research is based on the works of foreign and Ukrainian researchers
on methodological approaches to understanding public relations from the
point of view of legal theory, administrative law, civil law, etc.

Through the use of the gnoseological method, the essence of public
relations was clarified from the point of view of the legal theory,
administrative law, civil law, etc., thanks to the logical-semantic method,
the conceptual framework was deepened, the essence of the theoretical,
administrative, civil-legal aspects of regulating public relations from the
point of view of legal theory, administrative law, civil law, etc. Thanks to
the existing methods of law, we were able to analyze the essence of public
relations from the point of view of legal theory, administrative law, civil
law, etc.

3. Results and discussion

The development of the rule-of-law state and civil society in Ukraine
requires, first of all, the establishment of the rule of law in the state and
society, the observance of legal norms in all spheres of state and public life.
This task is especially important in the application of legislation on criminal
liability, which entails the most severe means of state coercion, the most
severe measures of state punishment. The law requires that everyone who
committed a crime to be brought to criminal liability and that no innocent
person be punished (Article 2 of the Criminal Procedure Code of Ukraine).
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Responsibility for guilt, for the guilty infliction of socially dangerous
damage is the main basis and foundation of criminal liability. Only the
person guilty of a crime can be prosecuted. No one can be found guilty of
committing a crime, as well as subjected to punishment until his/her guilt
is proved legally and established by a guilty verdict of the court (part 2 of
Article 2 of the Criminal Code of Ukraine) (Vorobei, 1999: 87).

This corresponds to the principle of the rule of law, which means that
the declared legislative provisions guaranteeing the protection of the most
important public relations in the state must be provided with appropriate
criminal legal means. Most of the declared constitutional provisions for
the development of Ukraine as a rule-of-law state have the appropriate
provision (Tylchyk et al., 2022).

The theory and practice of state formation consistently implement the
idea of the conceptual significance of the provisions of the constitution of
Ukraine regarding the principles and tasks of the legislation on criminal
liability, its institutions and norms, which are reliable tools for ensuring
constitutional guarantees.

The Criminal Code of Ukraine ensures the protection of the constitutional
order and state power of Ukraine, its sovereignty and independence (Articles
1,109 of the Criminal Code of Ukraine). Establishing the conformity of
the criminal law with the constitution of Ukraine should be based on
constitutional provisions relating not only to the sphere of public protected
law, but to all constitutional prescriptions taken in a systemic unity (Baulin,
2014).

Constitutional guarantees should be provided with criminal law
protection, given their importance, because the practice of state formation in
the context of reform processes requires the completeness and consistency
of such an approach (Marchenko et al., 2022).

The analysis of scientific research devoted to counteracting crimes
against the constitutional order and state power testifies to their general
nature in relation to the criminal law protection of the foundations of the
national security of Ukraine.

The number of crimes committed in Ukraine against the foundations
of Ukraine’s national security is rather insignificant compared to the total
number of crimes (Bantyshev, 2014). In today’s realities, the problem of
criminal law protection of the foundations of the national security of Ukraine
and the functioning of the state power itself is of particular relevance and
attention.

According to the Constitution of Ukraine, the separation of state
power in Ukraine into legislative, executive and judicial powers means
the implementation of their powers through power structures within the
established limits and in accordance with the law.
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The principle of separation of powers is applied in most countries of the
world, where there is a constant struggle between the separation of powers
and the legal status in the system of public authorities. As you can see, there
are many views and disagreements on the theory of separation of powers
(Villasmil Espinoza et al., 2022).

However, if actions aimed at the violent overthrow of the constitutional
order or the seizure of state power are, as a rule, obvious in their social
danger and illegality, non-violent usurpation of power, as, in particular,
the experience of state formation in Ukrainian territories, is a more
complicate, often disguised phenomenon associated with the illegal actions
of completely legitimate representatives of the branches of state power
(Matviichuk et al., 2022).

This approach to understanding this issue is not only wrong, but also
illogical. Its negative lies in the fact that without even a legislative basis
for criminal liability for the usurpation of power, there is an opinion that
representatives of different branches of state power can usurp power. One
gets the impression that there is some kind of imposition and persuasion
of the possibility of usurpation of power by representatives of different
branches of state power.

This thesis is confirmed by the relevant provisions on the basics of
lustration, provided for by the Law of Ukraine “On the Lustration of Power”
dated September 16, 2014, where in part 2 of Article 1 it is noted:

The lustration is carried out in order to prevent participation in the
management of state affairs of persons who, by their decisions, actions or inaction,
implemented measures (and/or contributed to their implementation) aimed at
the usurpation of power by the President of Ukraine, undermining the foundations
of national security and defense of Ukraine or unlawful violation of human rights
and freedoms (Leheza et al., 2022: 344).

As we can see, this law is about the usurpation of power only by the
President of Ukraine, and not by representatives of different branches
of state power. From this law, it is only clear that the above-mentioned
persons did not usurp power separately, independently from the President
of Ukraine, but carried out their official duties. To date, there is not a single
case of signs of usurpation of power by such persons.

Moreover, a huge number of lustrated representatives of different
branches of power went to court demanding the protection of their
constitutional rights and freedoms. We consider this law unconstitutional,
because many innocent citizens suffered because of it. There is no relation
of representatives of different branches of state power specified in this law
to the usurpation of power by the President of Ukraine.

Myslyvyi (2017) considers: “The twenty-five-year history of Ukraines”
independence shows that in the system of relations of power on its territory,
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from time to time, situations arise when separate branches of power try to
violate the existing balance, that, as a rule, is associated with the challenges
of usurpation of power.

It is obvious that such actions are of a diverse nature and are manifested
in violation of the legislation regulating the status, functions, competence,
forms and methods of activity of high-ranking officials, reflected in various
kinds of collusion between representatives of separate branches of power,
inter-factional and inter-party agreements, accompanied by corruption,
using bribery of government officials and public officers, that was often
recognized by power holders themselves.

At the same time, despite the fact that these actions often demonstrate
obvious arbitrariness and violation of the law, they are by no means always
characterized by violent actions and, on the contrary, are disguised under
the guise of political rivalry (Myslyvyi, 2017).

In our opinion, this is an insufficient analysis and argumentation of
the organization of the work of separate branches of power, considering
that their activities are connected with the challenges of the usurpation of
power. Myslyvyi notes:

The usurpation of power occurs, as a rule, in cases where at least one of the
three branches of power gradually loses the signs of a democratically formed body,
and its functions are concentrated by an official who has the authority or ability to
influence the activities of the branches of power (Myslyvyi, 2017: 155).

It is impossible to usurp power by definition, since the very principle
of the activities of the branches of state power is inextricably linked with
law enforcement and judicial systems. They are generally out of politics,
so considering some factors of their influence on other branches of power
in order to usurp power looks somewhat illogical. The legislative branch of
power has the most democratic system of its own activities, as it is based on
the will of the people and has a representation of different segments of the
population.

The activities of this legislative body are normalized in such a way that
none of its decisions can be taken without the attention of civil society,
and therefore it is not only out of place, but also incorrect to talk about the
usurpation of power in this case. The supreme executive branch of power
carries out its activities on the basis of the Constitution of Ukraine and is
responsible to the President of Ukraine and is controlled and accountable
to the Verkhovna Rada of Ukraine within the frameworks provided for in
Articles 85, 87 of the Constitution of Ukraine.

The specified branch of power is dependent in its activities on the
President of Ukraine and the Verkhovna Rada of Ukraine, and therefore,
as we see, there can be no usurpation of power by the specified branch of
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power in Ukraine, either from the point of view of the very specifics of its
activity, or from the point of view of formal logic (Kobrusieva et al., 2021).

The usurpation of local power cannot be perceived as real at all, since
local government authorities operate in such a legislative system of
coordinates that even theoretically makes such a phenomenon impossible
(Chornyi, 2018).

The history of the state formation of independent Ukraine has
clearly demonstrated that signs of usurpation of power in some places
characterized the activities of the President of Ukraine, who, according to
the Constitution, is the head of state and the guarantor of state sovereignty,
the territorial integrity of the state, compliance with the requirements of
the Constitution, human and civil rights and freedoms.

At the same time, the inviolability of the President of Ukraine during the
exercise of his official powers (Article 105 of the Constitution of Ukraine),
as well as the absence of legislation on his impeachment and the lack of a
criminal law prohibition of the usurpation of power, deprive society of the
opportunity to legally prevent violations (Halaburda et al., 2021).

Despite the democratic, social and legal system of Ukraine (Article 1
of the Constitution) and without real levers and means of influence and
stopping the violation of the law, people are the bearer of sovereignty and
the only source of power in Ukraine (Article 5 of the Constitution), resorting
to peaceful mass protests, rallies and demonstrations, exercising their
right, guaranteed by Article 39 of the Constitution of Ukraine (Constitution
of Ukraine, 1996).

Conclusions

Therefore, it can be argued that in the context of the reform processes
in Ukraine and the desire to become a full member of the European
Community, civil society poses new challenges to the state power to deepen
democratic processes. This is the key to the further fight against corruption
with the help of institutions, civil society, law enforcement and the judicial
system. Under such conditions, the President of Ukraine loses relevant
important influences on the branches of power in order to usurp it.

In democratic countries, the question of the usurpation of power is not
raised at all, since the system of power itself is built in such a way that it
makes it impossible, even theoretically, to usurp power by its top leadership
of the state. And vice versa, when public authorities at all levels in a country
are too corrupt and these “corporate interests” are inextricably linked and
subordinated not according to the principle of the vertical of power, but
according to the principle of agreement, toadying, careerism and fear of
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losing position, then there is a real threat of concentration of power in one
person.

This leads to permissiveness and direct usurpation of power without the
help of any forceful methods. There are enough such examples in world
history, including in recent history, where the usurpation of power by one
person gives rise to a dictatorship that develops into a dictatorial regime.
An example of such regimes is the Russian Federation, North Korea, Syria,
the Republic of Belarus, Iran and some African countries.

Along stay in the highest positions of the leaders of these countries gives
rise to a feeling of permissiveness, impunity, a cult of personality. Such a
top official of the state loses the sense of responsibility and reality and puts
himself above the law and the state itself. Scientists have proven that the
most serious disease of a person can be a disease of power, when, having
become ill with it, a person sees no other way out than to be in power for
life. Such persons become dangerous not only for the state itself and its
citizens, but also for other countries of the world.

It is no coincidence that in developed countries the electoral laws
and the tenure of senior positions are strictly observed. This allows us to
systematically develop the institutions of civil society, ensure its further
democratization, implement foreign and improve current legislation. Thus,
the usurpation of power is clear evidence of the lack of effective activity of
civil society institutions and its effective levers of influence on the highest
officials of the state, as well as corruption in all branches of government.
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Principios criminolégicos para prevenir la
deformacién profesional del personal penitenciario

Resumen

El objeto de la investigacion fue conocer los determinantes personales y
funcionales mas significativos de la deformacion profesional en el personal
del Ambito penitenciario. Se fundamenta la importancia de la conciencia
juridica y moral para el desempefio de las actividades operativas y de
servicio, correccion y resocializacion de los condenados. Se ha comprobado
que un empleado profesionalmente deformado conoce las normas legales
y morales, pero las cumple de manera subjetiva y arbitraria y justifica su
actuar con diversas circunstancias relacionadas con las especificidades
de la psicologia y conducta de los condenados. La base metodoldgica de
la investigacion se presenta como anélisis comparativo-legal y sistematico,
método formal-legal, método de interpretacion, método hermenéutico,
asi como métodos de anélisis y sintesis. En las conclusiones se identifican
medidas sociopsicolégicas dirigidas a la prevencién de la deformacion
profesional del personal penitenciario, entre las que se encuentran: mejora
del sistema de formacién, educaciéon y desarrollo profesional; formacion
y mantenimiento de un sentido de seguridad, confianza en la utilidad y
equidad del trabajo. Adema4s, se debe llevar a cabo una cuidadosa seleccion
de personal teniendo en cuenta las cualidades empresariales y especialmente
las cualidades morales de los empleados, etc.

Palabras clave: deformaciéon profesional; determinantes personales;
sobrecarga psicologica extrema: prevencion del delito.

Introduction

We consider the criminal-executive activity of penitentiary personnel
from the point of embodying legal reality, which is saturated with social
and psychological phenomena. This includes psychology of communities
and groups, and psychology of an individual who lives and acts in a certain
group, and the system of his/her relationship with the law. And that is why
most of the problems of criminal-executive activity can be solved only in the
aggregate of its legal and psychological and pedagogical support.



CUESTIONES POLITICAS
Vol. 41 N° 76 (2023): 367-377

369

In the process of professionalization, penitentiary personnel acquire not
only specific skills and abilities, but also adopt the values, attitudes, and
rules of behavior typical for holders of a certain profession, marking them
out of the society into a certain corporate group. Gradually, professional
activity more and more absorbs the personality of penitentiary, and
therefore, over time, the moment of no return comes, when the individual is
no longer able to separate himself/herself from the profession, the view of
the world is carried out exclusively through the prism of the profession, and
personality’s identification himself/herself with the profession becomes
one of the most important steps in the process of self-determination of the
individual.

1. Literature review

Sokolov Ivan notes that long-term occupation of the same activity can
be complicated through excessive development of individual qualities
which leads to reassessment of the personal content of the profession;
formed are such properties as aggressiveness, suspiciousness, excessive
ambition, apathy, indifference to human distress, unreasonable arrogance
and admiration for power, misunderstanding of the sense of duty, rigid
professional attitudes etc. (Sokolov, 2005).

By the way, another foreign scientist O. M. Stoliarenko adheres to the
idea that professional activity is introduced into the system of social and
psychological relationships, and the negative product of wrong construction
of these relationships by a specific employee may lead to a deviant
professional behavior (abuse of power, corruption, etc.) and professional
deformation of the personality (Stoliarenko, 1987).

At the same time, when investigating professional deformation
among the employees of penitentiary institutions the domestic scientist
V. S. Medvedev proves that such deformation is most expressive in
reproduction and application of social experience. The first way lies in
psychological perception of oneself in other people, with whom personality
is connected by the type of his/her activity and other constant relations.
The second way concerns personality’s reproduction of deformed ideas
about the ways and means of performing activities (Medvedev, 1992).

That is why the problem of professional deformation among
representatives of penitentiary personnel should be considered in the
aggregate of both psychological and legal support, and in connection with
this it presupposes three components: specific activity; special type of work;
social and psychological character.
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Among the most important problems related to professional
deformation of penitentiary personnel representatives the following
should be highlighted: improper regulatory and legal regulation of legal
status and service procedures; overtime psychological stress caused by an
increased level of crime in institutions; the negative influence caused by the
environment of both those who are serving punishment and other already
professionally deformed employees.

Therefore, the purpose of this article is to formulate legal principles of
preventing professional deformation among penitentiary personnel (such
principles are manifested in the explanation of professional deformation
essence, its negative impact on effective functioning of the penitentiary
system in general and its personnel in particular), as well as to identify the
determinants of this negative phenomenon in order to develop appropriate
prevention measures.

2. Materials and methods

The research is based on the work of foreign and Ukrainian researchers
on methodological approaches of understanding prevention of professional
deformation among penitentiary personnel.

With the help of the epistemological method, the essence of preventing
professional deformation among penitentiary personnel was clarified,
thanks to the logical-semantic method, the conceptual apparatus
was deepened, the essence of the concepts of preventing professional
deformation among penitentiary personnel was determined.

In order to get an idea about the extent of professional deformation
among penitentiary personnel during the last five years, we analyzed
statistics, which is not, unfortunately, based on all canons of statistical
generalization, since we were not able to access all blocks of information.
However, thanks to the existing data, we managed to analyze some of the
modern reasons for manifestation of professional deformation among
personnel of penitentiary institutions.

3. Results and discussion

We found that such reasons include the following: unfavorable individual
psychological characteristics; conflict situations at work and in the family;
improper control over employee’s behavior during the performance of
operational tasks as well as during off-duty hours; non-implementation of
preventive psychological and preventive measures by the management of
all levels of the Ministry of Justice of Ukraine (Bohatyrov, 2016).
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In 2017, the “Intellect” Scientific School conducted an independent
survey of convicts in correctional camps in Kyiv, Odesa, Kherson, Cherkasy,
and Chernihiv regions regarding violation of their rights and legitimate
interests by penitentiary personnel, including in particular: torture,
violence, humiliation of their honor and dignity.

According to respondents the main reasons, are as follows: 1) impunity
and, as a result, the permissiveness of penitentiary personnel members who
use illegal methods at work (58%); 2) low professional and cultural level
of personnel at penitentiary institutions (26%); 3) improper selection of
candidates for work with convicts, which results in admitting persons with
propensity for violence to personnel members of penitentiary institutions
(41 %) (Bohatyrov, 2016).

It is appropriate to note that penitentiary personnel members are forced
to constantly communicate with criminals - persons with an antisocial
psyche, deformed consciousness and low morals. Thus, in order to predict
possible behavior of a certain convict, the employee needs not only to
know this convict perfectly, but also to be constantly for a long time in the
environment of the criminal element, to feel his/her condition by means of
partially recreating his/her life activities.

This process of being used in the role of a convict necessarily leaves an
imprint on the employee himself/herself, his/her individual development
as a personality. Indeed, most employees of correctional camps (prisons)
psychologically almost do not differ from convicts. This phenomenon is
mostly observed in prisons away from cultural centers, which is explained
by the absence of psychological rest through moral and cultural diversity.
Therefore, the long-term poor communication with people from other
spheres of the society contributes to personality’s obvious signs of
professional deformation.

According to the available domestic studies, after summarizing
their results, we came to the conclusion that the content of professional
deformation of penitentiary personnel can be divided into 2 groups:

1. Personal group, determined by socio-psychological characteristics
of penitentiary personnel. By the way, expediency of singling out
this group is supported by foreign scientists who believe that the
main cause of professional deformation consists in discrepancy
between individual psychological characteristics of the personality
and the level of requirements set by his/her professional activity,
which increases importance of professional psychological selection
(Silverman, 1989).

2. Professional group, stipulated by the socio-psychological nature
of professional activity, specifics of work performed by personnel
at penitentiary institutions, as well as by emotional burnout. This
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group is also supported by foreign scientists (Furnham and Miller,
1992). At the same time, the specificity of professional activity is
usually understood by scientists as negative features of its content,
organization and conditions, as well as repeated repetition of typical
official and psychological situations.

We consider it expedient to consider them in detail in order to more
widely reveal their essence for a deeper understanding of professional
deformation among members of penitentiary personnel.

So, the first group is characterized by normalization of an individual’s
behavior and determines effectiveness of his/her social identification, self-
actualization and activity. That is why, in the context of professional activity
among representatives of penitentiary personnel, such basic normative
systems of behavior regulation as morality and law acquire significant
importance. The phylogenetic integration of these systems is revealed
through their functional cognitive-evaluative, normative-regulatory and
value-oriented unity.

Compliance with regulations by penitentiary personnel representatives
is based not only on the external influence of their performance of official
duties, but can also be an internal aspect of their activities. The possibility of
internal assimilation of morality and law as imperatives is caused precisely
by the fact that they are generally accepted values.

According to the foreign scientist Boiko, it is moral defects and personal
disorientation that are a prerequisite for professional deformation. A moral
defect is due to inability to supplement work with such moral categories as
conscience, virtue, respectableness, honesty, respect for rights and dignity
of other persons, and at that formation of emotional burnout is facilitated.
Probability of indifference to the subject of activity and apathy to the
performed duties is increased (Boiko, 1996).

Moral and legal consciousness is knowledge of moral and legal norms,
principles, practice of moral and legal relations. In the sphere of morality,
knowledge of norms is mandatory, because only in this case they act as
a prerequisite for moral responsibility of an individual both to morality
(the society) and to his/her own conscience. Moreover, conscience is an
expression, a manifestation of moral and psychological self-regulation,
self-determination of individual’s behavior (Tylchyk et al., 2022).

Therefore, penitentiary personnel representatives in the modern society
constantly learn legal and moral norms through socialization, they form an
attitude to legal or moral requirements, accept or reject these requirements,
passing them through their consciousness, that is, they evaluate the
requirements, applying in practice those of them that they consider to be
priority in view on their significance. Therefore, the evaluation function is
common to all elements of legal and moral systems.
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It should be noted that violations of the regulatory and legal regulation
of official activities are quite diverse. One of the characteristic violations in
daily activities of penitentiary personnel is legal nihilism which is the most
dangerous and widespread phenomenon in the legal space. Legal nihilism
indicates an extremely negative attitude towards any generally accepted
socially important values (Villasmil-Espinoza et al., 2022).

It seems that moral norms play a role which is never less important than
that of legal norms in activities of penitentiary personnel. It can even be
argued that implementation of legal norms necessarily involves analysis
of a legal fact through the corresponding ethical system of the individual’s
constructs. This is determined by the fact that the law is ethical in its
essence, and the content of legal norms due to their universality necessarily
implies its ethical and value aspect of interpretation.

From the point of view of positive law, if there is a real threat to life of
penitentiary personnel members, they have an opportunity to use special
means (rubber truncheons, lachrymatory agents, handcuffs, etc.) against
attackers. The ethical content of implementation of this right involves
taking measures to avoid use of special means (in the presence of a full
legal possibility), which are not provided for by the norms of law, but are
provided for by one’s own understanding of a certain effectiveness of the
situation and the value of someone else’s life and health.

Thus, each area of legal practice has specific features of law enforcement
and, accordingly, should contain a specific system of ethical norms. We
believe that with the help of law and morality, a certain order is maintained
among penitentiary personnel members, and the guaranteed safety of both
the personnel and the convicts is ensured.

Summarizing the group of personal causes of professional deformation
among penitentiary personnel, it should be emphasized that they consist in
insufficient education of moral imperatives during personnel training; low
legal culture; hypertrophy of official powers; peculiarities of interpretation
of the law by employees, given that they mainly deal with violations of laws,
various social anomalies and criminals (Matviichuk et al., 2022).

The second group is characterized, first of all, by penitentiary personnel
working conditions which are associated with impact of extremely
unfavorable factors including excessive tension, stressogenic conditions,
extreme conditions and psychological overload. Unfortunately, the listed
factors take place among penitentiary personnel continuously and are
mainly related to convicts’ violation of the established order of serving the
sentence.

Their presence among young employees during the period of adaptation
to the conditions of service in penitentiary institutions (prisons) significantly
affects the state of their physical and mental health.



Yan Streliuk, Dmytro Kolodchyn, Oleksandr Mykhalik, Kostiantyn Podliehaiev y Andrii Bohatyrov
374 Criminological Principles of Preventing Professional Deformation among Penitentiary Personnel

Although with the increase of the term of service and accumulation of
proper experience in relationships with convicts, this influence decreases,
but this does not reduce the gradual accumulation of mental tension in
the employee’s personality structure, which leads at a certain stage to
more serious consequences than temporary loss of work capacity. Among
them, researchers note significant changes in the nature of professional
motivation, the level of work capacity, narrowing of communication ties
with others, etc. (Kobrusieva et al., 2021).

Also, mental tension of penitentiary personnel affects the nature of
interpersonal relations among members of this personnel, and in general,
social and psychological situation in the team. In its turn, an unfavorable,
conflict situation leads to an increased stressful effect on employees.

Separately, it is worth paying attention to the problem of emotional
burnout of penitentiary personnel members based on the fact that, according
to modern ideas, the phenomenon of emotional burnout is typical for
persons working in the social sphere, and is produced as a person’s reaction
to constant stressful stimuli in situation of professional communication.

Burnout is a syndrome, that is, a set of individual symptoms. In addition
to emotional disturbances in penitentiary personnel such symptoms mainly
include manifestations of decreased self-actualization indicators, which
lead to deformation, first of all, of one’s own personal and professional
significance (Leheza et al., 2022).

And therefore, in a broad sense, emotional burnout appears not only
as fatigue from professional communication, but rather as means of
protection developed by the respective subject of work, which subjectively
allows to maintain the status of “on the other side of the law” in front of a
convicted person; not to accept negative reality closely; to maintain one’s
own positive personal and professional self-esteem; spend one’s own
resources sparingly, etc. Moreover, the more educated an employee is, the
less signs of burnout are present, probably due to the understanding of the
illusiveness and falsity of the specified effects, awareness of his/her own
responsibility for the events of his/her own life (Halaburda et al., 2021).

Conclusions

Therefore, based on the results of the research of the legal basis for
preventing professional deformation among penitentiary personnel,
we suggest taking the following measures to prevent this negative
phenomenon: improvement of the system of training, education and
professional development; formation and maintenance of a sense of
security, confidence in usefulness and fairness of one’s work; carrying out



CUESTIONES POLITICAS

(o] . -
Vol. 41 N° 76 (2023): 367-377 375

a careful selection of personnel taking into account business qualities and
especially moral qualities of employees; improving skills of the management
team in application of progressive forms and methods of work based on the
scientific organization of management; creation of effective organization
of work, working hours of employees with the aim of reducing overload,
physical and psychological fatigue, as well as improvement of personal
qualities of employees, creation of a friendly atmosphere in the team;
establishing interaction with public organizations, the population, convicts
and prisoners, taking into account the norms and principles of professional
ethics, etc.

At the same time, during the research, we established that scientists have
not researched such a factor of professional deformation as presence of a
young employee (a personality who has not yet had time to professionally
deform) in a team of already professionally deformed penitentiary
personnel.

In our opinion, it is the specified factor that should be considered as
a priority, since in fact it is other employees of the institution who are the
source of creating the investigated negative phenomenon, its stimulation
and fixation as a personality element of a young employee, in particular,
by imposing certain negative traditions and habits (for example, constant
use of alcohol after daily duty). We consider this vector of research to be
undiscovered and quite promising in the sphere of preventing professional
deformation among penitentiary personnel.

Thus, emotional burnout in penitentiary personnel is a form of
professional deformation of a subject of professional activity, acquired by
this subject as aresult of action of protective mechanisms against the psycho-
traumatic influence of working conditions at penitentiary institutions of the
Ministry of Justice of Ukraine, manifested in a decreased emotional return,
in an effort to reduce professional duties that require emotional costs, as
well as in the desire to justify such actions by means of devaluing activities
and objects of these activities.

Currently, psychological support of service activities performed by
penitentiary personnel is becoming more and more topical. The fact is that
formation of the criminal-executive system is accompanied by a number of
difficulties.

These difficulties include: unstable socio-economic situation in Ukraine,
humanization of the penal process, determination of the State Criminal-
Executive Service of Ukraine as a separate body of the executive power, the
new criminal procedural legislation based on application of international
standards, a high criminogenic level, and specific conditions of service of
penitentiary personnel. These difficult conditions are a constant source of
stressful effects on personnel.
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Therefore, any extraordinary events related to the prestige of the
criminal-executive system cause a negative resonance in the society, and
this ultimately has a negative effect on the authority of the entire system of
law enforcement agencies
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Analisis sociofilosofico de la mentalidad juridica
ucraniana en el contexto de los procesos de integraciéon
europea

Resumen

El objetivo del articulo fue realizar un andlisis sociofiloséfico de la
mentalidad juridica en el contexto de los procesos de integracidon europea.
Los métodos de comparacion y observacion fueron las principales
herramientas metodolégicas. La investigacion reveld6 que la mentalidad
juridica de la poblacién de la UE se caracteriza por el respeto de la ley,
de los derechos humanos y de las libertades. Los derechos del individuo
son reconocidos como prioritarios sobre los derechos del Estado. La
mentalidad legal ucraniana se caracteriza por el nihilismo legal, el idealismo
legal, el estatismo, la anomia, el distanciamiento de la cultura legal y la
ambivalencia. Se concluye que, la consolidacién de la sociedad civil con la
autoridad publica durante la agresion militar de la Federacion Rusa indica
cambios positivos en la mentalidad legal. Hay algunos cambios positivos en
la actitud de la poblacion de la UE hacia la futura pertenencia de Ucrania
a la UE. El aumento de la conciencia juridica es un componente necesario
para el desarrollo de la mentalidad juridica de Ucrania. Los logros actuales
incorporados en la mentalidad legal nacional y europea en los paises de la
UE pueden ser pautas para que Ucrania logre su objetivo de integracion
europea.

Palabras clave: inconsciente colectivo; determinantes del
comportamiento; estatismo; cultura  politica;
mentalidad juridica.

Introduction

The phenomena related to the life of society and individuals are
characterized by both universality and a particular national ethnic or ethno-
cultural component. The challenges faced by the modern society includes
socio-economic and political defeats. It is characterized by achievements,
as well as the probability of positive development. Modern society is
represented in a variety of multi-vector processes, ideas, life positions,
ideological aspirations. Society is not monolithic, its main features are
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instability, increased irrationality, uncertainty in social development,
which has doubted the possibility of harmonious coexistence of people
(Zhussupova et al., 2022).

The Covid-2019 pandemic, the economic sanctions policy that paralyzed
the whole world, military aggressions have further aggravated the problem
of the uncertainty of the future life and development of humanity. Real
threats to people’s security transform the main features of their worldview.
Radical changes affected not only the material life of people. They cause a
change in traditional and spiritual spheres, characteristics of stereotypes of
behaviour in national and supranational societies (Bhatt, 2022).

The process of interaction and interdependence of the main spheres
of human life in ethical societies accelerated and became global, which
is considered an integral element of human civilization. The problem of
rethinking the national mentality in the course of globalization is considered
urgent, as many ethical societies are undergoing a transformation process.

Mentality is a way of thinking, a general spiritual attitude. Mentality is an
established system of beliefs, concepts and points of view of individuals and
social groups, which translates the accumulated experience of generations
(Gordiychuk, 2018). These two concepts cannot always be considered
synonymous. Mentality is a phenmen on, it is a practical implementation.
All emotional, rational and cognitive, motivational elements contained in it
develop in proportion to objective conditions (Kurbanov, 2022).

The core of mentality is the collective unconscious, however, the terms
“conscious” and “unconscious” are quite difficult to define and use (Brazdau
etal.,2021). The main mechanisms of unconscious influence come from the
past, present and future. The deep and primal motives of our evolutionary
heritage, such as survival and security, resource acquisition, reproduction,
and social connections come from the past. These deep-rooted motives
influence abstract social views such as conservative or liberal ideologies, as
well as attitudes toward immigration (Bargh, 2019).

Socio-philosophical understanding is aimed at a detailed and in-
depth study of the mental foundations of basic current and future social
processes occurring in society (Tulenkov et al., 2021). People’s activities
are determined by both social and cultural ties, features of mental turn. The
study of mentality reveals new determinants of human behaviour, on the
one hand, and enriches the content of philosophy, on the other.

Mentality is perceived as an essential feature of any society. As a
sociocultural subject, a person belongs both to the objective world and
to the intersubjective picture of the world created by a certain mentality.
Socio-philosophical analysis helps not only to accurately reveal the essence
and content of spiritual stereotypes of people’s mentality.



CUESTIONES POLITICAS
Vol. 41 N° 76 (2023): 378-399

381
It also fixes the peculiarities of mentality and contributes to observing
the process of transformation of national mentality in a new socio-economic
environment (Urunova, 2020). It is an urgent need to have knowledge of
the nature of the mentality of society, the ability to neutralize negative
moments in ethno-national relations caused by mental differences.

Comparative law studies, through the in-depth analysis of law,
its separation by legal forms, contribute to the understanding of the
importance of various factors that shape legal norms (Cerchia, 2018).
The category of mentality began to be widely used in legal studies. The
existence of a legal mentality provides for non-rational mechanisms of
existential understanding of law (Klimova, 2019). It helps to explain the
role of mentality in state-building processes, as well as to shape society’s
reaction to changes in legal traditions, and prevents the excess of relevant
innovations.

In view of the foregoing, the aim of the article is a socio-philosophical
analysis of the Ukrainian legal mentality in the context of European
integration processes. The aim involved the following research objectives:
1) summarize the main modern components and trends of the European
legal mentality; 2) analyse the current state, problems and prospects of the
Ukrainian legal mentality in order to identify the components necessary for
the transformation of the Ukrainian legal mentality in order to implement
European integration processes.

1. Literature review

The choice of the research topic correlates with the current vectors of
the theoretical studies in different states. The work of Shtepa (2019) was
the main tool and background of this research. The research was focused
on determining the role of the legal mentality of the Ukrainian ethnic group
in state-building processes. Special attention is paid to the constructive
and destructive behavioural automatisms of the Ukrainian mentality in the
state-building discourse. The work proved that the reception of European
political and legal values by Ukrainian society will become an important
factor for its constructive transformations in the state-building context.

The need for further institutionalization and deep rooting of the ideas of
democracy, rule oflaw, human rights, dignity, tolerance, self-realization, and
peace in the national culture is emphasized. The author drew the conclusion
that this will become a factor in overcoming the counterproductive political
and legal automatisms of the Ukrainian mentality.

The study of Cerchia (2018) also influenced the author’s position on
the issue under research. The author conducted a comprehensive analysis



Oleksii Shtepa, Svitlana Kovalenko, Olha Koban, Oleksandr Holovko y Vira Aksyonova
382 Socio-philosophical analysis of Ukrainian legal mentality in the context of European integration processes

of aspects of legal mentality. Attention was paid to problematic issues
arising during the study of the historical development of legal culture and
mentality, principal-agent legal relations. The findings of Tulenkov et al.
(2021) on the mentality in the context of modern post-pandemic society
were taken into account in the course of the research.

Its role in the development of historical and socio-postmodern
scientific thought is emphasized. The mental approach to understanding
the phenomena of social and individual life was considered and justified.
The socio-philosophical aspects of shaping the mentality of the individual
are updated and the main problematic aspects of the modern society are
considered through the prism of the mental approach.

Kurbanov (2022) studied the interaction of the national mentality
with objective conditions. It was concluded that all perceptual-emotional,
rational-cognitive, motivational elements contained in the mentality
develop in proportion to objective conditions. The findings contained in the
article by Urunova (2020) on the essence of the globalization process are
worth noting. Emphasis is placed on its impact on changing the mentality of
people in traditional societies. It was established that in many societies the
problem of protecting national identity, which is closely related to national
mentality, is becoming urgent.

The research conducted by Bargh (2019) was used in shaping the
author’s position. It emphasizes the existence of several different sources
of unconscious influence on choice and behaviour. It is concluded that they
are generated by one and the same single mind, which produces conscious
influence. It is noted that the main mechanisms of unconscious influence
come from the past, present and future.

The studies of Humphrey and Bliuc (2022) and Utemuratov (2021)
dealt with the issues related to the legal individualism, legal nihilism. Their
influence on the well-being of young people living in Western environment
is noted. Specific traits associated with individualism and nihilism that
may lead to poorer outcomes in terms of well-being are emphasized. A
conclusion was made about the need to improve the system of objectives to
improve legal culture and eliminate legal nihilism and legal idealism.

The article by Klimova (2019) on the main theoretical and methodological
approachesto the analysis of the essence of legal mentality is worth attention.
The author emphasized the importance of identifying the specifics of the
axiological context of this social phenomenon. The author focused on the
essence and structure of the legal mentality, quantitative and qualitative
characteristics of the functions of the legal mentality. Gordiychuk (2018)
analysed the general trends in the evolution of researchers’ views on
the concepts of the category of mentality as a historically established
psychological framework.
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The author outlines such relevant vectors as objectivity, subjectivity,
implementation in practice. The transformation processes of elements of
spiritual culture are noted. The need to study, first of all, the imagination,
mind, and morality of not a single individual, but the entire nation was
justified.

The active study of the issues selected in the article confirms that the
socio-philosophical analysis of the Ukrainian legal mentality in the context
of European integration processes requires special attention. The diversity
of studies in this field is also stated. Therefore, it is urgent to conduct a
study according to new research criteria.

2. Methods

The research results were obtained through the use of a set of practical
and methodological tools tested at each stage of the research. Figure 1
visualizes the research design determined by the aim outlined in the article.
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Figure 1. Abstract research design. Source: prepared by the authors.

The main hypothesis of the study is the concept of a possible
approbation of the positive experience of the European Union in Ukraine
for strengthening the legal mentality in the state in the context of European
integration. The value characteristics of the approaches initiated in the EU
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were outlined through the use of the main research method — comparison.
This method was used during the study of the stages of overcoming legal
nihilism and the formation of an identical legal mentality in the EU member
states and in Ukraine.

It also helped to identify a wide range of problems in the field of legal
mentality in Ukraine, which will become a further vector of post-war
transformations of society and law. The observation method was applied
for the analysis of the existing mentalities in the European context and their
influence on the Ukrainian legal mentality.

The use of the historical method in a complex with it enabled revealing
various historical, political and economic environment that forms the
Ukrainian legal mental identity in the context of European integration.
The historical method also made it possible to consider the issues under
research through the prism of history, modern transformations, culture
and lifestyle, customs and traditions.

The following research methods were used in the course of the study:
system analysis (for analysing the totality of means of transformation of
the legal mentality); structural and functional analysis (to identify the
relationship and interdependence of geopolitical and social transformations
with manifestations of legal mentality); institutional method (to identify
the features of modern trends in re-evaluation of law by state institutions);
doctrinal approach (for the comprehensive study of legal texts, which are
the key to reforming and strengthening the legal mentality in different
jurisdictions in Europe); modulation method (formation of a project idea
on the prospects of renewing approaches to the legal mentality in Ukraine
in the context of post-war recovery and intensification of European
integration processes).

The doctrinal approach helped to identify and interpret the content
of the regulatory acts and documents in the area under research. The
functional was used to describe the activities, tasks and main prospects of
interstate partnership in the context of transformations of approaches to
the Ukrainian legal mentality in the context of European integration. The
dogmatic method was applied when drawing conclusions in accordance
with the aim of the research and the main outlined research objectives.

The above tools enabled covering the author’s view of the possibility
of introducing new approaches to the transformation of Ukrainian legal
mentality in the context of European integration, preserving and enhancing
strong sustainable signs of national identity.
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3. Results

The concept of “mentality” (from Latin mens, mentis — “mind,
intelligence”, “composition of thinking”) can be considered from the
perspective of philosophy, sociology, political science and psychology. The
mentality is based on the collective unconscious, but this does not limit the
mentality. The mentality is constant in nature and is characterized by value
orientations.

The characteristic semantic load of this term is a group feature that
reflects a certain attitude of different groups to the world. This term
is related to ethnic community, the experience of which is based on the
collection and interpretation of the necessary information from a number
of generations.

Legal mentality is a point of view and response to objects of state
legal reality. Legal mentality is a special category that includes certain
behaviours in the legal sphere, as well as a special law assessment system.
It is formed by society and all the phenomena related to law on the basis of
objective and subjective factors. In this case, the assessment is influenced
by historical experience, characteristic and constant national ethnic unity.
The legal mentality is structured and consists of a number of constituent
elements. They all show its nature and form unity (Figure 2).

Cognitive Assessment
component component

Emotional Communicative
component component

Figure 2. The structure of legal mentality. Source: prepared by the authors.
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The cognitive component contains legal thought and legal consciousness
that form the legal behaviour of the individual. The assessment component
is aimed at establishing the way of mediation of legal values and directions
in the minds of the individuals and society. The communicative component
of legal mentality concerns legal customs. It includes social experience that
accumulates legal advantages and is transferred in the process of historical
development. The emotional component contains person’s feelings and
reflects his/her legal psychology. Value positions, impressions, intentions
and ordeals that relate to a person or a particular society can be attributed
to this component.

The European Union, which is a unique world community with sovereign
countries connected by political, economic, social ties at different stages of
European integration, plays an important role in the development of an
internationally recognized legal mentality. Strengthening the ties between
its Member States is one of the main goals of the EU integration policy. The
European Union seeks to promote economic, social and territorial unity,
reducing disparities between levels of development of different regions.
Institutional integration is aimed at the transfer of political powers to
the supranational level. The highest stage of institutional integration is a
political union, which includes all important national sovereignties.

The European Union is characterized by an identity that has an
impact on mentality and important behavioural effects. For example,
traditionalism and nationalism are considered to be the main reasons for
recent rise of populism. European national identity is determined in terms
of, for example, ethnic and religious origin.

There is a multipolar division between different types of religions, as well
as between atheists and religious people in the EU. According to the citizens
of the world, European identity focuses on similarities, rather than on the
differences between people. The EU population retains national identity
and further develops or retains European identity. Local immigration gives
rise to indigenous people’s concerns about the integrity of local languages,
identity and norms that influences mentality.

The origin of the immigrant population is crucial because cultural threat
increases with the presumed increase in cultural distance between the
native and immigrant populations. In the European context, the existing
mentalities and their impact are determined by the different historical,
political and economic circumstances occurring in the participating
countries.

Multiple and different majority cultures often coexist in one country
(for example, in Belgium, Spain). The EU mentality is also influenced by
the values and beliefs characteristic of Eastern European cultures that have
recently joined the European Union. So, European identity, along with
national identity, has a strong impact on mental behaviour and attitudes.
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The fact that the population of a number of EU countries has a feeling of
detachment from social communication is of particular concern regarding
the European mentality. This is manifested through a developed sense
of sovereignty of one’s worldview, immersion only in one’s needs and
problems. The lack of development of horizontal connections, isolation,
commitment to the slogan “my home is my fortress” often make the process

of social communication impossible.

This leads to the loneliness of the population even in very developed
countries. The result is an increased suicide rate. The global average in
2019 across 180 countries is 9.49 suicides per 100,000 people. A number
of EU countries maintain fairly high suicide mortality rates per 100,000
population (Europe Sustainable Development report, 2022) - Table 1.

Table 1. The state of achieving sustainable development goals in the context of
the European mentality and its components in terms of the suicide problem.

Sustainable Problems Serious The main
development remain problems | problems
goals achieved 2019 remain remain
(%) 2019 2019 2019
Austria 11.33
Belgium 15.22
Bulgaria 7.99
Hungary 15.65
Germany 10.18
Greece 4.63
Denmark 10.59
Ireland 8.15
Spain 7.39
Ttaly 5.62
Cyprus 4.35
Latvia 15.04
Lithuania 22.89
Luxembourg 11.52
Malta 3.95
Netherlands 10.48
Poland 11.96
Portugal 8.76
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Romania 9.02

Slovakia 6.97

Slovenia 18.23
Finland 13.47

France 12.76

Croatia 14.01

Czech Republic 11.22

Sweden 12.75

Estonia 14.89

Source: Europe Sustainable Development report (2022).

Belgium, Hungary, Finland, France, Croatia, Sweden and Estonia still
face some challenges in achieving the SDGs for suicide rates. Latvia and
Slovenia have serious problems. Lithuania still has the main problems
related to the suicide rate.

The family-like similarity that unites the EU countries into a single
whole is reflected in the mentality that has a significant impact on the legal
upbringing process. EU countries are characterized by respect for rules
and laws. The World Justice Project, an independent interdisciplinary
organization, conducts an annual assessment of the rule of law. The 2022
Index ranked 140 countries and jurisdictions worldwide (WJP, 2022).

Such factors as limiting government powers, lack of corruption, open
government, and basic rights were considered. The level of order and
security, regulatory enforcement, civil justice, and criminal justice were also
assessed. The rule of law is declining in most countries for the fifth year in
arow. However, EU countries mostly show quite high indicators. Denmark
(1) is the country with the highest rule of law rating among 140 countries.
It is followed by Norway (2), Finland (3), Sweden (4), the Netherlands (5)
and Germany (6).

The legislative activity in the EU countries is free from corruption and
one’sown interpretation of thelegal vision. The results of the relevant activity
are clearly defined by legislative acts. The legal mentality of Europeans is
based on an attitude towards legal canons from the perspective of a deeply
thought-out order, the violation of which causes inevitable rejection.
Officials or judges try to avoid a broader and more abstract interpretation
of powers, subjectivity when making legal decisions. Members of the
judiciary, like other citizens, have the right to freedom of expression, belief,
association and assembly.
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But they must always behave in such a way as to preserve the dignity of
their office, as well as the impartiality and independence of the judiciary.
Therefore, a legal mentality leads to a clear legal framework and reasonable
justification. The laws of the countries are characterized by mandatory
implementation for every citizen. For its part, law provides full protection
of fundamental human rights.

The realization of civil law requires urgent means of resolving relevant
disputes without an excessive cost. The population of EU countries has a
fundamental right to go to court at any time. Everyone has the right to a fair
and public trial within a reasonable time by an independent and impartial
tribunal (ECHR, 1950). EU Member States properly fulfil their obligations
under international law, namely under the agreements, international
customs and practices.

EU officials must properly do the job they were hired to do by EU
taxpayers. The mentality of the population clearly rejects any financial or
moral preferences for officials at all levels. The recognition of the rights of
the individual as a priority over the rights of the state is the most significant
component of the European legal mentality. The independence of judges
and the right to a fair trial (82% for both) are the EU values most supported
by Europeans (Eurobarometer, 2021).

They are followed by freedom of thought, expression and religion (81%).
The two most important personal values for EU citizens are caring for
loved ones (77%) and making decisions about their lives (78%). The most
important identities of EU citizens are their family (81%) and national
identity (73%).

The most characteristic feature of the European legal mentality is striving
for the rule of law, which is observed against the background of the gradual
reduction of crime rates. In 2020, the police recorded 136 serious assaults
per 100,000 inhabitants in EU countries, which is 8 cases less than 144 in
2019 (Eurostat, 2022). Between 2019 and 2020, the number of robberies
recorded by the police in the EU reduced by 19% to approximately 182,300
cases.

The EU police registered about 1,339,400 burglaries in 2020, a decrease
of 13% compared to the previous year. There were a total of 3,929,300
thefts registered by the police in 2020, which is 19% less than in 2019. For
example, in the EU there were around 447,700 car thefts registered by the
police in 2020. This is 49% fewer cases than in 2008 and 11% fewer than
in 2019. In the EU, there were around 1,090,700 illegal activities involving
controlled drugs or precursors registered by the police in 2020, which is 2%
less than the 2019peak value.
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Figure 3. Features of the European legal mentality. Source: prepared by the
authors.

The Ukrainian mentality is characterized by individualism, which brings
such advantages as freedom of choice and a strong sense of self-efficacy. The
inherent plurality and rooted democratic culture contribute to resistance to
despotism. The Ukrainian mentality is based on the importance of finding
meaning and goal, which is characteristic of the existential worldview. This
should be realized through participation in life on many levels: physical,
social, personal and spiritual. Moreover, the contradictions of life are being
constantly studied. Cordocentrism occupies a special place in the Ukrainian
mentality.

Ukrainian cordocentrism is a unique phenomenon that presents the
doctrine of human integrity, where the soul and body are united by the spirit.
Sharing the modern view of a human being as an intelligent creature, this
mentality is characterized by the expansion of the limit of the intelligent,
involving the concept of the heart as an intelligent component.

The structure of the Ukrainian legal mentality is very complex, dual
and original. The essence of the legal mentality of Ukrainians should be
considered through the prism of their history, modern transformations,
culture and lifestyle, customs and traditions. The Ukrainian legal mentality
was formed under the influence of the geographical location of the state at
the junction of European and Asian legal culture.

There was no national state for a long time, Ukrainian lands and
population were part of the USSR for a long time. Legal nihilism is deeply
rooted in the consciousness of the Ukrainian people. The lack of desire
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to maintain the rule of law is one of the defining characteristics of the
Ukrainian legal mentality. The characteristic feature is the denial that none
can be above the law, that all can be equally treated under the law. Mass
ordinary legal nihilism combines the implications of such phenomena as
legal ignorance, sceptical prejudices, and legal naivety. This legal mentality
may include a lack of accountability to the law, clear and fair processes for
ensuring compliance with the law.

There is a typical lack of an independent judicial system and non-
compliance with guaranteed human rights. Thislegal mentality is manifested
in the recurrent failure to fulfil legal orders, reluctance to understand the
basic values of legal reality. People are set to achieve socially significant
results by illegal means or by minimal use of the legal means in practice.
This mentality is expressed by complying with legal requirements only
under threat of coercion or for personal gain.

Statism occupies a special place in the Ukrainian legal mentality, which is
characterized by the attitude towards the state as the highest result of social
development. The individuals cease to count on their own capabilities as a
result of excessive reliance on state authority. The result in society is the
formality in the relationship between the state and the individual. This has
led to lacking civil rights in Ukraine throughout the long historical period.

The current revision of legal values by an individual in Ukraine is an
example of legal mentality. For example, marriage is universally recognized
as a fundamental social institution. But the economic rise and the
associated growth of individualism, many functions that were once reduced
to marriage are undergoing transformation.

Sex, cohabitation and childbirth without registration have increased
dramatically. This situation becomes a normal component of family life.
The number of marriages in Ukraine has decreased significantly over the
past 30 years. There were 214,000 marriages officially registered in 2021
compared to 493,000 in 1991 (Ukrainska Pravda, 2022).

People have a double attitude to a wide range of topics, including
abortion, organ donation, euthanasia, drugs, and alcohol. This ambivalence
has a major impact on people’s emotions as people process information and
solve problems. There are strong positive and negative associations. The
revision of legal norms leads to a psychological conflict between opposing
assessments.

But thelegal mentality regarding the revision of legal values, for example,
the attitude to marriage has begun to change positively since the beginning
of the military conflict in Ukraine in 2022. The number of marriages in
Ukraine registered for the first half of 2021 was 85,960 (Ukrinform, 2022).
There were 103,903 marriages registered during the same period of 2022.
This is 21% more than for the same period in 2021, and an absolute record
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for the last seven years. The number of divorces in Ukraine during this
period almost halved to 7,632 cases compared to 13,153 divorces in the first
half of 2021.

Ukrainians are characterized by personal agitation, alienation and
insecurity arising from the lack of goals or ideals, social instability resulted
from the collapse of standards and values. These are signs of anomie in
the current Ukrainian legal mentality. The current situation in Ukrainian
society aggravated by a negative factor of military operations, has led to the
imbalance of a number of psychological and social indicators. In this case,
Ukrainian legal mentality was characterized by the despair, social panic,
deep inner confusion or apathy.

The number of domestic violence began to increase in the wartime.
This have contributed to the feeling of insecurity, which caused distrust in
the actions of the authorities. However, the war of the Russian Federation
against Ukraine raised the latter’s significance and authority in the world.
This situation promoted the consolidation of Ukrainian civil society with
the state authorities, which indicates positive changes in the legal mentality
of Ukrainians.

Ethnic values have a serious impact on the formation of the Ukrainian
legal mentality. Ukrainians strive to preserve their own identity. Ukraine is
populated by the representatives of various nations, nationalities, and social
groups, which have some peculiarities of thinking, their own moral and social
guidelines. In aggregate, this leads to the formation and development of a
specific spiritual perception of reality, building a corresponding mentality.
The start of Russia’s large-scale war against Ukraine in 2022 triggered the
reconstruction of Ukrainian identity, and, as a result, of Ukraine’s foreign
policy identity on a global scale.

A high level of legal culture is an important sign of legality. The level of
legal culture determines the level of social activity of citizens, their direct
participation in the activities of the state, control over its functioning.
There is a high degree of civic responsibility for events in the state, the
establishment of civil society institutions. The legal culture optimizes the
system of legal protection of individual rights, anticipating mistrust of
different strata of the population, nations and peoples.

The higher the level of legal culture, the more qualitative and effective
law-making and law-enforcement, the more perfect the institutional
structure of the state, the functioning of its bodies. The Ukrainian legal
mentality is characterized by distancing from the legal culture, from its
universal values.

While legal nihilism is the ignoring or denial of law, the Ukrainian legal
mentality, which is based on legal idealism, is characterized by a revaluation
of law, its idealization. Both cases are the result of legal illiteracy, low legal
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awareness and low political and legal culture. Although legal idealism is not
as obvious as legal nihilism, this phenomenon is no less harmful to the state
and society than legal nihilism.

This is why both legal nihilism and legal idealism, which fuel each other,
should be considered as a general manifestation of legal illiteracy. In case of
legal idealism, laws are seen as miraculous documents capable of instantly
solving all problems. So, legal idealism, in contrast to legal nihilism,
values the place of law in society. The source of these who phenomena is
the diseased legal awareness, weak political and legal culture. The ground
for mistrust and indifference of Ukraine’s population towards laws is their
weakness and unsustainability. Indifference to the law, on the other hand,
gradually leads to indifference to authority.

Independence had an effect on the legal mentality of Ukrainian society.
This situation led to excessive politicization of the population. Society
is too biased with political gossip and intrigue. This recedes the issue of
compliance of socio-political phenomena with legal requirements into the
background.

Any country that meets the EU membership requirements can apply for
membership. These requirements are known as the Copenhagen criteria and
include stable democracy and the rule of law, a functioning market economy
and the adoption of all EU legislation. Ukraine is integrating EU legislation
into national legislation. On June 23, 2022, the European Council decided
to grant Ukraine the candidate country status at the summit in Brussels.

The main directions of interaction of the parties on the way to establishing
the rule of law and strengthening the relevant institutions of Ukraine have
been determined. The most important shift that is currently taking place in
the consciousness of European society is the change in the mental attitude
towards Ukraine against the background of the military conflict. The society
of the largest number of European countries is ready to accept Ukraine’s
membership in the EU. The support for such an initiative increased on
average from 55% to 70% in 2022 compared to 2020 (Razumkov Center,
2022).

Along with inherent negative components, Ukrainian legal mentality
has a lot in common with such European values as democracy, striving
for justice and love of freedom. Ukraine ranks 76% out of 140 countries in
the world according to the overall balance of the Rule of Law Index (WJP,
2022). More attention should be paid to the issues of law and order (87),
limiting the powers of the government (92), and criminal justice (93). The
of the absence of corruption (116), regulatory law enforcement (106) were
slightly worse. The best results were obtained for open government (50),
fundamental rights (55), civil justice (67). This indicates a favour to the
European legal system, and therefore to the European legal mentality.
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4. Discussion

It can be stated that the genesis of mentality reflects the psychological
peculiarities of mentality as an ethno-psychological category. It is a system
of ideas and values that determines the way of action and arranges the
corresponding actions in the socio-cultural realities (Gordiychuk, 2019).
The single European mentality is a very young construct that emerged
after the Second World War, although European culture with its separate
legal ideas dates back to antiquity (Gobel et al., 2018). People do not face
differences in a homogeneous environment, so they may support culturally
determined stereotypes of other people’s groups that they occasionally see.

Heterogeneous environment is more likely to expose people to diversity,
so they will often encounter inconsistencies with mental stereotypes (Bai et
al., 2020). But people can adapt old stereotypes. According to researchers,
this view of diversity involves mental development. Innovative values
breaking into the space of national society from European culture must
correspond to the code of national society. The mentality must be popular,
competitive and meaningful, if the national society wants to protect it from
devaluation (Urunova, 2020).

It can be established that the legal mentality is based on an axiological
characteristic, the components of which are the main ethnogenetic values
(Klimova, 2019). They are aimed at preserving the original identity of the
legal culture, do not allow the loss of individuality during the coexistence
with other legal cultures. It is necessary to pay attention to the content and
forms, composition and functions during the study of the issues related to
the legal mentality. Its dynamics under the influence of various conditions
and factors deserves special attention (Kurbanov, 2022).

It was stated that individualistic values can be positively associated with
psychological well-being. Legal mentality, which is based on an orientation
to a higher degree of individualism, can also manifest itself in ways that
adversely affect psychological health (Humphrey and Bliuc, 2022). Young
people living in Western countries need to protect themselves from the
negative manifestations of individualism by creating wide social networks.
Inter-ethnic tension in Europe caused by the increased number of ethnic
minorities is growing, which may affect the transformation of the legal
mentality. It is necessary to focus on the available strategies to eliminate
possible tensions with the existing high level of immigration and diversity
in many developed countries (Zhussupova et al., 2022).

It can be concluded that legal nihilism and legal idealism are related
to general legal awareness, general legal culture, legal thinking of
society. The implementation of a wide range of measures to increase the
legal awareness and culture of the population require special attention.
This especially applies to young people, who must take an active part in
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building a democratic legal state, learn to know and protect their rights
(Utemuratov, 2021). According to the researcher, effective implementation
of this objective depends on many factors, including the proactive activity
of state authorities. They should create preconditions to make every citizen
strive for active participation in democratic transformations.

So, assimilation of European legal values by the Ukrainian society
will become an important factor in further constructive transformations
in the state discourse. Acceptance of the ideas of democracy, rule of law,
human rights, dignity, tolerance, and self-realization in the national
culture and public consciousness will become factors in overcoming
the counterproductive legal advantages of Ukrainians (Shtepa, 2019).
According to the researcher, the constructive influence of the European
socio-cultural space on the Ukrainian legal mentality is another factor in
eliminating the Soviet mentality, legal nihilism, and corruption.

Conclusions

The current integration and globalization processes touch upon all
spheres of life of a society. The humanity enters a period of transformation
with various complex contradictions associated with intensive development
of economic, political, spiritual interactions and relations. Knowledge and
understanding of the way of thinking, the general spiritual attitude of the
nation, the ethnic group become especially important in these conditions.

Itis urgent to acquire knowledge of the nature of the mentality of society,
the ability to reduce negative manifestations in ethno-national relations
caused by mental differences. The objective of socio-philosophical research
is to identify and distinguish the natural and essential understanding of the
concept of mentality.

Identity, which focuses on similarities between people, is a characteristic
positive feature of the mentality for the EU countries. It can be both
European and national. A sense of detachment from social communication
can be considered a negative feature of the mentality of the EU countries.
The legal mentality of the EU population is based on respect for the law,
observance of human rights and freedoms, respect for human life, and
tolerance. All European countries have a pattern of strict compliance with
the law.

The legislative sphere in the countries of the European Union is free
from corruption and beyond its own interpretation of the legal vision. The
judiciary is impartial and independent. Mandatory compliance with the
laws by the population, ensuring full protection of human rights by the state
are also manifestations of legal mentality. The recognition of the rights of
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the individual as a priority over the rights of the state is the most significant
component of the European legal mentality.

The Ukrainian mentality is characterized by a democratic culture, an
emotional and sensual component, and cordocentricity. It is characterized
by the dualistic integrity of the unconscious and the conscious, the irrational
and the rational. Important components are freedom of choice and a strong
sense of self-efficacy. The Ukrainian mentality is specific and individual,
which is its core importance. Identity is a positive feature of the Ukrainian
legal mentality.

Legal nihilism, legal idealism, statism, anomie, distancing from the legal
culture, ambivalence are negative features of the Ukrainian legal mentality.
The legal mentality in Ukraine is also characterized by the modern revision
of legal values by the individual, excessive politicization of the population.
The war in Ukraine added to the importance and authority of the country
in the world. This situation prompted the consolidation of Ukrainian civil
society with the state authorities, which indicates positive changes in the
legal mentality of Ukrainians.

Ukraine’s status of a European state requires not only economic and
political transformations. Ukrainian society should make a lot of efforts
to increase the level of legal awareness. Awareness of Ukrainian society
as Europeans, recognition and observance of European values is required,
which provides for drastic changes in the legal mentality.

For its part, European society is changing its mental attitude towards
Ukraine against the background of the military conflict. The society of most
European countries is ready to accept Ukraine’s membership in the EU.
The Ukrainian legal mentality has a lot in common with such European
values as democracy, striving for justice, and love of freedom.
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Abstract

The article explores the private law regime of human genetic
information. To achieve the objective, an analysis of bibliographic
sources in the field of genetic and genomic research, legal support
for the circulation of genetic information and its legal protection
was carried out. The document also analyses the provisions of
the legislation and practice of the United States and the Member
States of the European Union. General and specific methods of
scientific knowledge, including dialectical methods, formal logic
and comparative law, were used to solve the problems raised. The
article clarifies the doctrinal and legal definitions of the concepts
of “genome” and “gene” of an individual. It points out the dual

nature of the human gene as a material object: a DNA molecule, and also
as a unit of hereditary information that is intangible in nature. The article
explores the possibility of attributing genetic information to objects of
civil rights, in particular material objects, intangible movable property
and the results of intellectual activity. The conclusions support the need to
distinguish between the concepts of genetic 