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Resumen

El objetivo del texto es servir de editorial a la ediciéon volumen
40, nimero 72, enero-junio de 2022 de Cuestiones Politicas.
Metodolégicamente se trata de un ensayo editorial de caracter
reflexivo basado en fuentes documentales consultadas en formato
digital. La crisis del modelo democratico es de algin modo un
fend6meno global que afecta, en mayor o menor medida, a todas
las sociedades modernas que han adoptado al gobierno del
pueblo y al poder del pueblo como forma de estado y de gobierno
con rango constitucional. Se concluye que, la democracia, mas
allad de sus diferentes expresiones y modalidades, es el tnico
sistema politico que permite el goce y disfrute de los derechos

humanos en un marco social de libertad, calidad de vida y dignidad, pero
a pesar de sus bondades no est4 exenta de contradicciones como: la crisis
de representacion, la pérdida de confianza en las instituciones politicas y
la corrupcion de los partidos politicos y sus respectivos liderazgos; estas
contradicciones ponen en juego la legitimidad de esta forma de gobierno y
ademas crean las condiciones de posibilidad parala produccién de liderazgo
neopopulistas o neoconservadores que revindican formas autoritarias de
ejercer el poder en detrimento del estado de derecho.

Palabras clave: crisisdel modelodemocratico; crisisdelarepresentacion

politica; nuevo pensamiento politico; liderazgos
autoritarios; conflictos politicos globales.
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Crisis of the democratic model in the twenty-first century

Abstract

The objective of the text is to serve as an editorial to the edition volume
40, number 72, January-June 2022 of Political Issues. Methodologically,
it is an editorial essay of a reflective nature based on documentary sources
consulted in digital format. The crisis of the democratic model is in some
way a global phenomenon that affects, to a greater or lesser extent, all
modern societies that have adopted the government of the people and the
power of the people as a form of state and government with constitutional
status. It is concluded that democracy, beyond its different expressions
and modalities, is the only political system that allows the enjoyment and
enjoyment of human rights in a social framework of freedom, quality of life
and dignity, but despite its benefits it is not exempt from contradictions
such as: the crisis of representation, the loss of confidence in political
institutions and the corruption of political parties and their respective
leaderships; these contradictions put at stake the legitimacy of this form of
government and also create the conditions of possibility for the production
of neo-populist or neoconservative leadership that vindicate authoritarian
ways of exercising power to the detriment of the rule of law.

Keywords: crisis of the democratic model; crisis of political
representation; new political thought; authoritarian
leadership; global political conflicts.

Editorial

Histéricamente todos los modelos politicos junto a las ideas que les
sirven de sustento han sido superados cuando pierden su capacidad de
adaptarse a las demandas de bienestar de las personas y comunidades
que en sus interacciones cotidianas construyen las realidades politicas o,
cuando ya no puede ser mantenido solo por la violencia pura. En este orden
de ideas, la democracia no es la excepcion y, por lo tanto, debe evolucionar
continuamente para dar respuesta a los requerimientos legitimos de
libertad, prosperidad, orden y reconocimiento de las sociedades humanas
en el siglo XXI y, al mismo tiempo, hacer frente a las amenazas y desafios
que imponen las fuerzas antidemocraticas del mundo de hoy.

La emergencia de lideres autoritarios camuflajeados con diferentes
mascaras ideologicas, quienes personalizan los procesos politicos en funci6on
de intereses mezquinos que nada tienen que ver con la voluntad general
o el interés colectivo, la corrupcion generalizada de los partidos politicos
y sus liderazgos tradicionales, la desconfianza legitima de una ciudadania
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en el orden establecido que ve con preocupacion la erosion sistematica de
los espacios democréticos fundamentales para la convivencia humana, son
factores que en su conjunto permiten hablar, sin exagerar, de la crisis del
modelo democréatico en el siglo XXI (Villasmil et al., 2021).

Las innovaciones teéricas en materia democratica con avances
importantes como la democracia deliberativa, la democracia radical de
base, la democracia multicultural o la llamada democracia participativa
en Latinoamérica, entre otras, no han sido suficiente para superar las
contradicciones de esta forma de gobierno, cada vez més evidentes en las
representaciones politicas de una ciudadania que ve con pesar, mucho mas
en el sur global, como sus expectativas de mejora sustancial de su condicion
de vida, son defraudadas sistematicamente por el sistema politico que
tantas luchas sociales costo en instaurar.

Esta situacion que se sintetiza en un sentimiento colectivo de antipolitica
(Soraca, 2019), presagia al menos la estructuraciéon de tres escenarios
posibles a suceder en las proximas décadas: el primer escenario tienen que
ver con la perdida de legitimidad total de la democracia y su superacion
por otra forma de gobierno diferente que no necesariamente tenga que ver
con un retorno a formas autoritarias previas a las democracias modernas,
sino mas bien, con la emergencia de un nuevo pensamiento politico
libertario més proximo al anarquismo, esto es, al gobierno de la libertad y
la organizacion post-estatal de las sociedades humanas mas avanzadas en
lo econdmico, tecnolégico, politico y cultural.

En el segundo escenario que visualizamos la democracia logra superar
exitosamente sus limitaciones y contradicciones, internas y externas, y se
ve renovada por las tecnologias de la comunicacién e informacion TICs,
poniendo a su servicio los avances en inteligencia artificial para mejorar
el aparato de toma de decisiones con la l6gica reducciéon de las cuotas de
poder de las elites burocraticas, tal como presagian desde ya los teoricos del
Gobierno abierto, de la justicia digital y de la democracia 2.0.

El tercer escenario posible, es por su naturaleza el mas negativo para
el desarrollo de la autonomia y autodeterminacién de la persona humana
y se manifieste en un retorno global de formas de estado y de gobierno
totalitarias (Arendt, 2004) como las presagiadas en su momento por la
literatura distopia de obras como 1984 o Rebelién en la granja de la autoria
de George Orwel, entre otras. Como lo demostro la experiencia politica del
siglo XX con dos guerras mundiales y la llamada guerra fria, estas formas de
gobierno menoscaban, en todos los modos imaginables, la dignidad humana
y hacen un uso sesgado de narrativas nacionalistas, antimperialistas o
de fundamentalismos religiosos para oprimir a la sociedad en general en
beneficio de una elite de poder avara y mezquina.
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Incluso se puede imaginar también un cuarto escenario de conflictos
hibridos para la democracia, de hecho, un escenario muy complejo en el
cual se conjuguen en igualdad de condiciones la emergencia de fuerzas
totalitarias como hegemoénicas en la escena internacional relativamente
legitimadas en la opinion publica por la incapacidad de las democracias
liberales para desenvolverse al calor de los nuevos desafios historicos de
un mundo cadtico, lo que a su vez poder determinar la construcciéon de un
nuevo pensamiento politico de cara a la libertad pero con un contenido
todavia incierto par la inteligencia de hoy.

Por estas razones y escenarios se concluye que, la democracia, mas
alld de sus diferentes expresiones y modalidades, es el tinico sistema
politico conocido hasta hoy que permite, mas alla de sus problemas, el
goce y disfrute de los derechos humanos en un marco social de libertad,
calidad de vida y dignidad, pero a pesar de sus bondades no esta exento de
contradicciones como: la crisis de representacion, la pérdida de confianza
en las instituciones politicas y la corrupcién de los partidos politicos y sus
respectivos liderazgos. Estas contradicciones ponen en juego la legitimidad
de esta forma de gobierno y crean las condiciones de posibilidad para la
produccién de liderazgo neopopulistas o neoconservadores que revindican
formas autoritarias de ejercer el poder en detrimento del estado de derecho
(Oleksenko, 2017).

Precisamente de la solucion a tiempo de estas crisis en las distintas
sociedades democraticas dependera la prolongacién en el tiempo de esta
forma de gobierno, situacidon que requiere de un estudio cientifico particular
de cada experiencia de poliarquia dela mano de un equipo multidisciplinario
y, més importante adn, del apoyo de la sociedad civil organizada dispuesta
a edificar una mejor realidad.

En este contexto, en el horizonte epistemologico se puede inferir que la
revitalizacion de las democracias del siglo XXI y/o, también, el surgimiento
de una nueva forma de gobierno post-estatal, de cara a la libertad méas
democratico o postdemocratico, depende en buena medida dela articulacion
armonica de la democracia formal con la llamada democracia de resultados
en un clima general de desarrollo sostenible y de equidad y dignidad para
los animales humanos y los no humanos (Nussbaum, 2012).
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esto es, el desarrollado por el Estado y su entramado institucional, es
analizando, mediante evidencia empirica concreta, los resultados de esa
estrategia propagandistica con un modelo muy similar al empleado en el
campo de la evaluacion de politicas publicas en general.

Palabras clave: marketing publico; turismo; desarrollo empresarial;
dinamismo econdmico; captaciéon de inversiones.

Public marketing in tourism and its impact on
business development

Abstract

The objective of the article is to analyze at a theoretical level public
marketing in the tourism sector and its impact on business development.
After the COVID-19 pandemic, everything indicates that tourism is
positioned as a profitable business that has the capacity to boost the
development of different dimensions of the economy, hence most
advanced countries have developed a tourism marketing policy to promote
their different natural, cultural, infrastructure and recreation options.
Methodologically it is a documentary and analytical research. The results
obtained allow us to conclude that a good marketing strategy is essential
when it comes to attracting investments and tourists; however, this
strategy is not standard, but will depend on the capacities, resources, hotel
infrastructure and, of course, the interests and business development plans
of each country. Moreover, the most appropriate way to assess the success
or failure of public marketing, that is, that developed by the State and its
institutional framework, is to analyze, through concrete empirical evidence,
the results of this propaganda strategy with a model very similar to that
used in the field of public policy evaluation in general.

Keywords: public marketing; tourism; business development; economic
dynamism; attracting investment.

Introduccion

El turismo es una actividad econémica de alto impacto que tiene la
capacidad, directa e indirecta, deimpulsar multiples actividades comerciales
en el sector de los servicios, en este orden de ideas de Lambogglia (2014),
destaca que méas exactamente el turismo es una sintesis de actividades
econdmicas, ya que: “Este sector est4 conformado por varios sectores de
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la economia como la hoteleria, restaurantes, transporte, agencias de viaje,
recreacion, entre otros, por lo que ha sido considerado una de las industrias
maés grandes del Mundo” (2014: 02).

El objetivo del articulo consiste en analizar a nivel tedrico el marketing
publico en el sector turismo y su impacto en el desarrollo empresarial.
Terminada la pandemia de COVID-19 todo indica que el turismo se
posicionara como negocio rentable que tiene la capacidad de dinamizar el
desarrollo de diferentes dimensiones de la economia, de ahi que la mayoria
de los paises avanzados tengan elaborada una politica de marketing de
turismo para promover sus diferentes opciones naturales, culturales, de
infraestructura y recreacion.

Por su potencial econémico global de fendmeno que dinamiza distintas
activades econdmicas, el turismo al decir de la Camara de Comercio de
Espafia (2021), crea las condiciones de posibilidad para que se dé una
interdependencia entre diferentes actividades productivas y no se limita a la
generacion de ganancias inmediatas, ya que su &mbito de influencia rebasa
en cada momento la actividad que le es especifica, al propagarse al conjunto
de ramas de la economia mediante el consumo de aprovisionamientos o
inputs. Por ejemplo, un restaurante de un prestigioso hotel puede servirse,
a su vez, de los productos agricolas de una localidad cercana.

Por estas razones y por muchas otras, las diferentes estructuras
de gobierno: locales, regionales y nacionales han creado ministerios
de turismos o instituciones similares reguladas por la ley que, en sus
particulares contextos, disehan, ejecutan y evalian coordinadamente
politicas de promocién y desarrollo del turismo. En el marco de estas
politicas publicas, el Marketing del turismo se constituye en una de las
principales herramientas que busca incidir en el desarrollo empresarial de
una industria sostenible, que genere valor agregado a la sociedad.

Concretamente el articulo se divide en cuatro grandes secciones
interrelacionadas: en la primera, se definen los principales conceptos
junto a la metodologia que da sustento a la investigacion, la cual vincula
en igualdad de condiciones el marketing publico en turismo y el desarrollo
empresarial; en la segunda, se expone sucintamente la relaciéon dialéctica
y causal que se da entre turismo, marketing y desarrollo empresarial. De
seguida, la tercera seccion configura, a grandes rasgos, una propuesta para
la evaluacion cientifica de las politicas de marketing de turismo y, por
altimo, se presentan las principales conclusiones del caso para debate y
discusion de la comunidad académica internacional.
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1. Aproximaciones conceptuales y metodologia

La idea de escribir el presente trabajo en espafiol con un predominio de
fuentes iberoamericanas responde a la firme intencién de este equipo de
investigadores ucranianos de conocer el acervo cientifico de América Latina,
entendida como una regién emergente con aportes significativos para el
enriquecimiento de la cultura académica global, tal como lo evidencia entre
otras cosas la cantidad y calidad de sus revistas cientificas de alto impacto.

La metodologia documental es la que mejor se adapta a la naturaleza de
investigaciones como la presente, que intentan efectuar un balance sobre
el alcance y significado de un problema de investigacion de interés general,
sin necesariamente recurrir al soporte de evidencia empirica. En palabras
de Maradiaga (2015):

(...) el proceso de investigacion documental se dispone, esencialmente, de
documentos, que son el resultado de otras investigaciones, de reflexiones de
teoricos, lo cual representa la base tedrica del area objeto de investigacion, el
conocimiento se construye a partir de su lectura, anlisis, reflexion e interpretaciéon
de dichos documentos. En dicho proceso se vive la lectura y la escritura como
procesos de construccion de significados, vistos en su funcion social (2015: 22).

En efecto, la resolucion del objetivo planteado fue posible
fundamentalmente mediante el acopio, analisis, reflexiéon y contrastacion de
fuente documentales las cuales aportaron luces sobre el Marketing ptblico
en el turismo y su impacto en el desarrollo empresarial, como fen6menos
de interés global. Del mismo modo, el método analitico entendido en el
sentido que lo definen Lopera et al., (2010) como descomposiciéon de todos
los elementos de un fenémeno o totalidad determinada y como condici6on
suficiente y necesaria para lograr su comprension y rearticulacion, fue
esencial para obtener los resultados de la investigacion y arribar a las
conclusiones del caso.

Por lo demés, en este apartado también se presentan los principales
conceptos y categorias de andlisis que estructuran el tema de estudio tales
como: Marketing putblico en turismo y desarrollo empresarial, desde la
particular perspectiva de los autores, no como definiciones aisladas, sino
como conceptos interrelacionados que solo pueden ser abordados en sus
relaciones dialécticas.

Marketing ptblico en turismo

El marketing es la disciplina de la publicidad encargada de la promocion
de los bienes y servicios que se ofertan en un mercado determinado, para
lo cual articula distintos métodos y teorias provenientes de dmbitos tan
diversos como: las ciencias de la comunicacién, la psicologia social, la
antropologia cultural, la publicidad o la semioética, entre otras. En este



CUESTIONES POLITICAS

Vol. 40 N° 72 (2022): 23-37 27

orden de ideas, Martos (2000) explica que la razén de ser del markenting
de turismo, en particular, es la compresion profunda de las necesidades,
aspiraciones y gustos del cliente. Captado este conocimiento la labor del
publicista radica ahora en ofertar productos y servicios competitivos para
satisfacer las necesidades objetivas y subjetivas del consumidor y obtener
asi una rentabilidad economica; en este complejo proceso se crean y
combinan un conjunto de técnicas y acciones destinadas a alcanzar los
objetivos trazados.

Del mismo modo, en el Blog Turismo (2020), se destaca que:

ElMarketing Turistico es un area dedicada a disehar planes de comercializacion
para el negocio del turismo. En ella se integran tanto viajes como alojamientos. La
disciplina se basa en ofrecer las mejores ofertas al cliente adecuado, cuidando cada
detalle a través de estrategias integradas en las Gltimas tendencias (2020: s/p).

Cuando se habla de marketing ptblico en turismo las preguntas obligadas
son ¢Quién disena los planes? ¢Quién escoge a los clientes adecuados?
¢Qué interés prevalecen en el proceso de planificacion y ejecucion de la
mejor estrategia? Obviamente que la responsabilidad radica en el equipo
de profesionales del ministerio de turismo o la institucién equivalente
dependiendo del pais que se trate; planes que, de ser definidos en la escala
nacional, deben ser adoptados a las capacidades y recursos turisticos de
diferentes regiones y localidades en una dinamica que comtinmente se ve
afectada por los mismos vicios y contradicciones de los procesos politicos
en general.

Por ejemplo, para el caso de Ucrania, Oleksenko et al., (2021) indican
que los fundamentos conceptuales para el desarrollo de la politica turistica
de este pais no estan del todo clarificados, en consecuencia, urge la puesta
en marcha de un proceso de actualizacién de la legislacion nacional que
rige la materia con un doble proposito; por un lado, articular la legislacion
nacional con la europea mas avanzada en términos de desarrollo del
turismo y la hosteleria y; por el otro, construir consensuadamente junto
a todos los actores y factores involucrados los objetivos estratégicos de la
politica estatal del sector turismo para formar un espacio de turismo nico
junto a la Comunidad de estados Independientes (CEI).

Para el caso de Argentina la situacion de falta de vision estratégica por
parte de las autoridades que rigen la materia no es muy diferente, ya que,
como indican Malaspina et al., (2021), todas las estrategias de marketing de
turismo a nivel ptblico se han visto opacadas por problemas estructurales
como: “(i) la escasez de informacion, control interno y rendiciéon de
cuentas; (ii) la incorporacién de tecnologias y nuevos paradigmas de
gobierno, (iii) y el logro de un federalismo que permita un desarrollo
territorial mas equilibrado e inclusivo” (2021: 22).
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Turismo y desarrollo empresarial

Como ya se ha explicado taxativamente, al ser el turismo una actividad
econdémica de sintesis, esto es, que incorpora un conjunto de agentes
econdémicos en su movilidad, su progreso supone también y en todo
momento, el desarrollo empresarial, de modo que se puede afirmar en forma
de axioma, que en la teoria y en la realidad, el desarrollo turistico viene
acompanado al mismo tiempo de desarrollo empresarial en una dinamica
que con sus limites puede significar una espiral comercial ascendente de
ambos factores.

Incluso de estar bien encausado en una politica publica y estrategia
coherente el turismo puede llegar a convertirse no solo en una fuerza para
el desarrollo empresarial, sino, ademas, para el desarrollo local integral, tal
como lo afirman Montafo y Pérez (2014) en su estudio en el que concluyen
que, en el caso de la experiencia de Los Cabos, el desarrollo local ha sido
impulsado por una estrategia de cooperacién interempresarial en el marco
del espacio mas amplio del turismo, por lo demés: “Las caracteristicas de
las formas de organizaciéon para la cooperacidon entre empresas, permiten
indicar o sugerir que se requiere fortalecer el papel del gobierno como gestor
institucional del desarrollo local en Los Cabos, aprovechando la sinergia
que generan las actividades turisticas en la zona” (2014: 16). Por su puesto,
esta conclusion es facilmente extrapolable a otras realidades, cercanas o
lejanas.

Delo que se trata aqui es de construir en las representaciones sociales del
empresariado del turismo una vision amplia y holistica de este negocio para
que trascienda el afan de lucro cortoplacista y se posicione, en contraste,
como una estrategia integral de desarrollo que genera empleo, capta
inversiones publicas y privadas y, muy especialmente, impulsa el desarrollo
de las capacidades humanas de las personas y comunidades que participan
en esta actividad. Sin lugar a duda, la construcciéon de una vision asi, que
signifique una nueva cultura del turismo, puede y debe ser impulsada como
un objetivo transversal de toda politica en turismo, que logre relacionar
turismo y desarrollo empresarial como juego de suma positiva.

2. Relacién turismo y desarrollo empresarial como
juego de suma positiva

Elturismo es, sin exagerar, uno de los negocios mas rentables y lucrativos
del mundo actual, tal como lo afirma Orts (2021):

(...)la industria turistica es responsable de la creacion de més de 270 millones
de empleos, entre directos e indirectos. Ademas, su aportacion al PIB mundial
superd los 4,5 billones de délares estadounidenses en el tltimo afio... La actividad
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generada por los sectores de la hosteleria, las agencias de viaje, el transporte de
pasajeros y del ocio en general consigue atraer, ademas, una importante inversion

publica y de capital privado (2021: s/p).

En este orden de ideas, el turismo tiene la capacidad de impulsar el
desarrollo empresarial en cualquier pais del mundo siempre y cuando se
den de forma combinada ciertas condiciones materiales, a saber:

1.
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Una politica coherente de marketing de turismo.
Existencia de una infraestructura turistica moderna.
Presencia de un sector servicio consolidado.
Servicios publicos de calidad.

Recurso humano capacitado.

Seguridad ciudadana

Comunidades de acogida con vision cosmopolita.
Biodiversidad y riqueza gastronémica.

Apoyo gubernamental al emprendimiento en turismo

Aeropuertos, helipuertos, puertos, terminales de pasajeros y vias de
comunicacién accesibles.

Sin la existencia de estas condiciones la industria del turismo y sus
negocios afines esta destinada a fracasar, mas all4 de la firme intencion
de un conjunto de actores socioeconémicos interesados en invertir en este
negocio, de ahi que toda “politica consistente” en materia de turismo, debe
estar orientada, en principio, a la creacion, desarrollo y modernizacién
continua de estas condiciones como garantia basica para su éxito. Es mas,
en las condiciones actuales de la pandemia de COVID-19 sucedia desde el

2020,

el turismo no ha dejado de ser un negocio rentable en pleno desarrollo

para las distintas empresas que apuestan por su mejora continua, tal como
lo muestra el cuadro que se presenta a continuacion:
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Figura No. 1: El peso del turismo en el PIB y el empleo.

El turismo como motor de la economia
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Por estas razones es que se afirma precisamente que terminada la
pandemia de COVID-19 todo indica que el turismo se posiciona como
negocio rentable. Tal como muestra el cuadro de datos previos a los efectos
perjudiciales de la COVID-19 en el mundo, el turismo tiene un impacto
significativo en el producto interno bruto y en el empleo en la muestra de
los 15 paises referenciados de América, Asia y Europa, lo que corrobora la
informacion proporcionada anteriormente por Oris (2021).

En teoria de juegos, la nocion de juego de suma positiva significa al
decir de Stiglitz (2015) que lo que un jugador gana no es directamente
proporcional a la perdida de los otros jugadores, en consecuencia, en
un juego de suma positiva puede ocurrir que varios jugadores pueden
ganar simultineamente en una partida sin afectar las ganancias totales
percibidas por los otros. Desde esta perspectiva, el juego de suma positiva
es estrictamente distinto al juego de suma cero, en el cual lo que un jugador
gana si es estrictamente proporcional a lo que otro u otros pierden, tal como
sucede en una contiende electoral donde dos candidatos no pueden ganar
simultineamente para un mismo cargo de eleccién popular.



CUESTIONES POLITICAS
Vol. 40 N° 72 (2022): 23-37

31
Al decir de Encyclopaedia Britannica (2020) la suma positiva, en la teoria
o en la realidad, se genera cuando se aumentan los recursos materiales o
simbolicos (dinero, capacidades, ideas sentimientos edificantes, entre otros)
para la satisfaccion de los deseos de todos los interesados: “Los resultados
de suma positiva ocurren en instancias de negociacién distributiva
donde se negocian diferentes intereses para satisfacer las necesidades de
todos” (2020: s/p). Este sentido, se infiere l6gicamente que los juegos de
suma positiva se caracterizan en general por mejorar las condiciones y
expectativas de todos los jugadores, sin desequilibrios distribuidores de las
ganancias totales, en beneficios de unos y en detrimento de otros.

Aunquedificilmente en larealidad concreta se puedan dar juegos de suma
positiva en términos absolutos o ideales, ya que los recursos son siempre
limitados y los intereses son contradictorios, como se vera a continuacion
el turismo y su impacto en el desarrollo empresarial encaja muy bien con
esta perspectiva de teoria de juegos, ya que su influjo benéfico tipico del
desarrollo sostenible, tiene la capacidad de mejorar las condiciones de
vida de las personas involucradas en su juego, siempre y cuando se den
las condiciones politicas necesarias, tales como: gestion de conflictos,
administracion justa de recursos e impulso sostenido de las capacidades
empresariales, lo que significa insertar en un proceso de mejoras continuas
a las personas, grupos de trabajo y la comunidad en general.

La relacién turismo y desarrollo empresarial como juego de suma
positiva, se desarrolla cuando todos los factores participantes en el
negocio: empresarios, politicos, trabajadores y sociedad civil, entre otros,
tienen claridad sobre los beneficios generales, el modelo de negocios y los
propositos, los planes y proyectos turisticos de los que son parte, tal como
se observan por ejemplo en algunas naciones que, como la mayoria de las
islas del caribe, tiene en el turismo su principal fuente de divisas.

Todo indica que, en la configuracién general de una cultura sostenible
de turismo influye exponencialmente el marketing ptblico de turismo, que
normalmente desarrolla una doble campana: por una parte, busca captar
turistas y, por la otra, busca educar a la comunidad receptora sobre los
beneficios, desafios y oportunidades de desarrollo que trae consigo este
negocio. De modo que, normalmente una buena estrategia de marketing
de turismo puede combinar la publicidad con la pedagogia financiera de la
localidad.

3. Evaluacién de las politicas de marketing en turismo
El marketing de turismo se da en completa sintonia con una politica

publica que define los planes, proyectos, objetivos y estrategias del sector
turismo en un pais, comunidad o regién en particular. En consecuencia, asi
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como las politicas publicas son sometidas normalmente a un proceso de
revision rigurosa, el marketing también debe ser evaluado cientificamente
como condicién de posibilidad para determinar su éxito, fracaso o aspectos
a mejorar en su estrategia.

En efecto, el marketing en turismo como agente impulsor del desarrollo
empresarial debe ser considerado como un instrumento mas de la politica
publica del sector turismo, aunque su evaluacion pueda darse en particular;
por lo demas, el Ministerio de politica territorial y administraciéon publica
y agencia estatal de evaluacion de las politicas ptblicas y la calidad de los
servicios (2010) sefalan que:

La evaluacion no es sblo una comprobacion de conformidad de la accién
publica, sino que expresa un juicio de valor sobre el éxito de los resultados y
los impactos —deseados o no— de las politicas ptiblicas y ese juicio de valor se
debe extraer con el mayor rigor y garantias, de ahi la exigencia de una sélida
metodologia (2010: 05).

En este hilo conductor, los autores del articulo formulan una propuesta
para la evaluacion cientifica de las politicas de marketing de turismo en
el ambito del desarrollo empresarial, desde una metodologia que pudiera
resultar novedosa en el empeiio de valorar de forma cualitativa los
resultados y los impactos deseados con rigor cientifico. Se trata de una
metodologia fenomenologia y hermenéutica que sin embargo no excluye la
utilizacion instrumental de datos numéricos.

En la ciencias sociales la metodologia fenomenolbgica significa el intento
por comprender, sin sesgos ni distorsiones, la forma como las personas
viven y sienten los fendémenos materiales y simbdlicos que conforman
sus realidades cotidianas, de modo que de lo que se trata en este marco
tedrico y metodologo es de reconstruir las cadenas de signos y simbolos
mediante los cuales los sujetos de estudios dotan de sentido y significado
a sus mundos de vida, al calor de las representaciones socioculturales del
tiempo y espacio en el cual estan inmersos.

Por su parte, la metodologia hermenéutica busca interpretar la
experiencia fenomenolbgica de las personas, desde la compresion de sus
practicas, rituales, sentimientos, valores, discursos y criterios diferenciales.
En palabras de Morella et al., (2006) en la experiencia hermenéutica la
accion del comprender deviene en la btisqueda del caracter 6ntico de la
vida humana, mediante el analisis de un texto en su contexto; en este punto
conviene aclarar ademas que, por texto, no solo se entiende a un documento
escrito, sino, que se asume que la realidad misma es un contenido que
puede ser leido sin agotar nunca su significacion.

En este sentido, la metodologia hermenéutica encaja muy bien con la
fenomenologia en su proposito superior de descifrar el significado que
los sujetos de estudio otorgan a sus vidas mediante herramientas como
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las entrevistas en profundidad, las historias de vida o los grupos focales
de discusion, entre otras: “(...) en donde el intérprete establece un diadlogo
con el texto que involucra multiplicidad de significados, puntos de vista,
concepciones dadas por su momento circundante diferente al del texto y al
del autor mismo” (Morella et al., 2006: 171).

En este orden de ideas, la pregunta que surge logicamente es ¢como se
pueden evaluar las politicas de marketing en turismo desde una perspectiva
fenomenoldgica-hermenéutica? En principio para responder a esta
pregunta conviene aclarar primero que, con una metodologia hibrida asi,
se busca interpretar la forma como las personas involucradas en un proceso
de elaboracion de una campaiia de marketing publico en turismo para el
desarrollo empresarial perciben (objetiva y subjetivamente) los aciertos, las
amenazas, fortalezas, debilidades y oportunidades de su estrategia.

Figura No. 2: Metodologia FODA.

FORTALEZAS DEBILIDADES

¢En que eres bueno? ¢Qué puedes mejorar?

éTienes algo que te éTienes menos
diferencie? ventajas que otros?

AMENAZAS

é Qué te podria
distraer?

é Qué hacetu
competencia?

Fuente: Wix.com (2015).
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En efecto, la llamada metodologia FODA posee la versatilidad necesaria
para adaptarse bien a los requerimientos de los protocolos fenomenoldgicos
y hermenéuticos. Al respecto, la evaluaciébn que se propone parta de
un circulo hermenéutico o entrevista a profundidad donde se efecttian
preguntas a los sujetos de estudio como:

Figura No. 3 Propuesta de evaluacion cualitativa
de marketing en turismo

Fortalezas Debilidades Oportunidades Amenazas Categorias Instrumentos Observaciones
de sujetos de parala
estudio recoleccion de
informacién
¢Cuél cree ¢Cuéles son éQué éQué Hacedores Grupos focales
Ud., queesla los aspectos oportunidades | obstaculos de politicas, de discusion;
fortaleza de amejorar de nos pueden publicistas, cuestionarios no
esta campafia esta campafia | proporciona impedir el empresarios, estructurados;
de marketing en marketing una camparna logro de los trabajadores entrevistas en
en turismo? en turismo? de marketing objetivos de la de empresas profundidad,
de turismo camparfia? de turismo entre otros.
publico como y ptiblico en
la planificada? general.
éDe qué modo éQué errores éQué ¢Nuestra
esta campana se cometieron | ventajas nos campafia de
ha impactado en el proceso proporciona marketing en
enladindmica | publicitario? nuestra turismo debe
de desarrollo estrategia de enfrentar a la
empresarial? marketing? competencia?
¢Qué tiene de éQué ¢Qué alianzas ¢Cuél seria
especial esta objetivos no se pueden el peor de los
estrategia de se lograron construir para escenarios
marketing en mediante la ellogro de los posibles para
turismo si se camparfia? objetivos dela | la campafia?
le compara campana?
con otras
campafias
similares?
¢Hasta qué ¢Qué actores ¢Qué recursos ¢Qué se puede
punto hay o factores y capacidades hacer de no
una relacion no se se tienen a obtenerse
causal entre comportaron disposicion? los objetivos
la campana de como se planteados
marketing y proyecté en la en los lapsos
el desarrollo campafia? esperados?
empresarial en
la localidad?

Fuente: Elaboracion propia (2021).

Sin duda, esta propuesta pudiera incluir muchas preguntas mas o
incluso se puede disefiar cuestionarios de preguntas abiertas en funcién del
perfil particular de cada uno de los sujetos de estudio; no obstante, todo
dependera de la capacidad creativa de los investigadores o evaluadores y
de los indicadores que se quieran explorar en profundidad. También se
pudieran agregar otros instrumentos diferentes en funciéon de los gustos
y capacidades del equipo de investigacion. De cualquier modo, lo mas
recomendable en este aspecto es que, se cuente con el asesoramiento de
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un grupo de cientificos sociales con experiencia previa en el manejo de
metodologias cualitativas de investigacion cientifica.

Por dltimo, en este punto no es adecuado pensar que la evaluaciéon
cualitativa viene a sustituir a las formas tradicionales de evaluacion
cuantitativas de caracter neopositivista, ganadas a traducir los fen6menos
sociales a escalas numéricas de medicién y control exhaustivo; se trata, mas
bien, de proporcionar una mirada diferente que si bien es cierto es dificil
aplicar a muestras amplias de personas, dada la naturaleza ideografica e
inductiva de la hermenéutica y la fenomenologia, puede proporcionar una
informacion més completa a los evaluadores sobre los aspectos subjetivos
que entran en juego en el marketing de turismo.

De hecho, a nivel epistemologico la evaluacion cualitativa y cuantitativa
no tienen porque ser necesariamente excluyente, sino més bien formas de
evaluacion basadas en metodologias diferentes que pueden proporcionar
unidades de informacién complementarias, en lo abstracto y concreto, en lo
objetivo y subjetivo, muy ttiles cuando se busca innovar en los mecanismos
de evaluacién y mucho mas cuando, la evaluaciéon es muy seguramente
la fase decisiva de todo proceso general en la arquitectura de las politicas
publicas.

Conclusiones

Los resultados obtenidos permiten concluir que una buena estrategia de
marketing es fundamental cuando se trata de captar inversiones y turistas;
no obstante, esta estrategia no es estandar, sino que va a depender de las
capacidades, recursos, infraestructura hotelera y, por supuesto, de los
interés y planes de desarrollo empresarial de cada pais. Por lo demas, la
forma méas adecuada para valorar el éxito o fracaso del marketing publico,
esto es, el desarrollado por el Estado y su entramado institucional, es
analizando, mediante evidencia empirica concreta, los resultados de esa
estrategia propagandistica con un modelo muy similar al empleado en el
campo de la evaluacion de politicas publicas en general.

Cuando seintenta analizar a nivel teérico el marketing pablico en el sector
turismo y su impacto en el desarrollo empresarial, las opciones teoricas y
metodolbgicas su miiltiples; no obstante, desde cualquier perspectivas
imaginable siempre sera necesario idear una forma de evaluacién que
permita valorar los resultados obtenidos durante y después de terminada
la campafia de marketing, de ahi que el aporte de los autores radico, en
este caso, en la formulacion de un modelo de evaluacion de esta forma de
marketing mediante metodologias cualitativas, las cuales no excluyen el
dato numérico, sino que ofrecen opciones adicionales de caracter cientifico.
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conditions for economic growth and improving social welfare. The sphere
of taxes affects provision of national interests.

Keywords: the state tax policy; legal relations; legal regulation; public
service relations; administrative and legal relations.

La politica fiscal estatal como objeto de regulacion
administrativa y legal

Resumen

La investigacion esta dedicada a estudiar la naturaleza de las relaciones
juridicas en el proceso de implementacion de la politica tributaria estatal.
Se considera el marco normativo que forma la base para la regulacion de
la politica tributaria. También se analizan los conceptos de “relaciones
juridicas” y “regulacién juridica”. El contenido de la regulacion legal del
sector tributario se caracteriza por el estudio de las actividades de servicio
publico, aplicacion de la ley y jurisdiccionales del Estado en el ambito
tributario. La revision de materiales y métodos se realiza sobre la base del
andlisis de fuentes documentales sobre la regulacion de la politica fiscal
estatal. Como conclusion se determina que la regulacion legal en el Aambito
de la politica tributaria incluye el servicio ptblico, la aplicacion de la ley y
la actividad jurisdiccional del Estado, la cual esta orientada a la satisfaccion
de los derechos humanos e intereses legitimos de la ciudadania. Dicha
actividad tiene como objetivo garantizar una alta calidad de vida para las
personas en todo el territorio de Ucrania e, igualmente, lograr un equilibrio
optimo entre llenar el presupuesto y mantener las condiciones para el
crecimiento econémico y mejorar el bienestar social.

Palabras clave: politica tributaria estatal; relaciones legales; regulacion
legal; relaciones de servicio publico; relaciones
administrativas y legales.

Introduction

Domestic experience and foreign practices demonstrate the impact of
taxation on all spheres of public life, on the social aspect and the economic
aspect. Through implementation of tax policy, the state can effectively
stimulate economic activity, create favorable conditions for development of
priority sectors of the economy, regulate budget filling.
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Payment of taxes to a greater or lesser extent is a concern of every person.
The need to pay taxes does not depend on specific circumstances, i.e., it is
an absolute obligation. Thus, in accordance with Art.67 of the Constitution
of Ukraine “Everyone is obliged to pay taxes and fees in manner and
amounts prescribed by the law. All citizens annually submit their property
and income declarations for the past year to the tax inspections at place of
residence in manner prescribed by the law” (Law of Ukraine, 1996).

Atthe present stage of Ukraine’s development, which, on the one hand, is
characterized with European integration processes and, on the other hand,
with the state of external military aggression, qualitative legal regulation of
tax legal relations becomes especially relevant and important.

Art. 10 the of the Commercial Code of Ukraine stipulates that tax policy
should be aimed at ensuring economically justified tax burden on business
entities, stimulating socially necessary economic activities of entities, as
well as compliance with the principle of social justice and constitutional
guarantees of citizens’ rights in conditions of taxing their incomes (Law of
Ukraine, 2003).

Highlighting the administrative and legal aspect in the regulation of
legal relations arising during implementation of tax policy and disclosing
its essence will help to ensure priority of taxpayers’ rights, balance interests
of taxpayers, find effective mechanisms for timely formation of public
monetary funds and protect national interests.

1. Literature review

V. Teremetskyi (2012) notes that international and domestic practice
shows that tax relations in most countries of the world are regulated
by coded acts (and Ukraine is not an exception in this regard). The Tax
Code of Ukraine, just like the Belarusian one, defines the scope of the
Tax Code itself, not the area of tax relations in general. Thus, Art.1 of the
Tax Code of Ukraine defines the range of public relations that arise in the
sphere of collection of taxes and fees and fall within the scope of its action
(regulation). However, the analysis of the provisions of this article gives
us an opportunity to conclude that some aspects of tax relations are not
covered (in particular, the establishment (introduction) of taxes, appeals
against decisions and actions of tax authorities and their officials, etc.).
Instead, such term as “administrative procedure” is introduced, although
its content is not disclosed in the code.

In addition to that V. Teremetskyi (2012) emphasizes that not all
available tax legal structures completely fall into the sphere of tax and legal
regulation. Some of them are the subject of other branches of financial law
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and even other legal entities. Thus, within the group oflegal relations on the
collection of taxes and fees, relations that provide for the collection of taxes,
fees and penalties from individuals and organizations, which are carried
out in court, are governed by civil procedural or commercial procedural law
(Teremetskyi, 2012).

In his turn L. Dolia notes that tax relations are a form of expression of
economic, political and other relations (Dolia, 2003).

When analyzing his issue N. Khatnyuk concludes that taxation is closely
connected with all spheres of legal reality of the Ukrainian society, so it is
quite logical that the legal regulation of tax relations is reflected in a large
number of regulatory acts. At the same time, a large number of legal sources
make it difficult to understand certain tax laws and can lead to ambiguous
interpretation of them by both tax payers and officials of the controlling
body (Khatnyuk, 2017).

Thus, taking into account a rather wide range of issues the sphere of
taxation intersects with, we believe that for further research it will be
expedient to consider the content of a more general concept, i.e. the concept
of “legal relations”.

However, it should be noted that it is difficult to distinguish between
administrative law and complex branches of law. For example, the
mechanism of the ratio of the administrative law and he tax law is such
that most of the relations that form the subject of the latter are regulated
by the rules of the administrative law and with the help of its inherent legal
means. In view of this, the essence of the administrative and legal aspect in
regulation of legal relations in implementation of the state tax policy needs
further disclosure, and the chosen research topic acquires its relevance.

2. Materials and methods

Research of materials and methods based on the analysis of documentary
sources and normative legal acts of the state tax policy. The formal-dogmatic
method contributed to development of the author’s explanation of the
current state, problems, and practical role of legal technologies for further
development and improvement of the state tax policy. The officially legal
method gave an opportunity to suggest directions and types of using legal
technologies as prospects of the state tax policy. The dialectical method of
cognition of the facts of social reality is the foundation where formal-legal
and, rather, legal approaches are based in many respects.
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3. Results and discussion

Considering legal relations that exist in the sphere of the state tax policy,
we should note that it is advisable to pay attention to the legal norms that
make up the tax legislation of our state. Article 3 of the Tax Code of Ukraine
contains the following list: The Constitution of Ukraine; the Tax Code of
Ukraine; the Customs Code of Ukraine, other laws on customs affairs in
the area of regulating legal relations, arising in connection with taxation of
transactions on goods movement through the customs border of Ukraine;
effective international agreements which have been confirmed to be
obligatory by the Verkhovna Rada of Ukraine and which regulate the issues
of taxation; Legislative acts adopted on the basis of and in compliance
with the (Tax) Code and the laws on customs affairs; decisions made by
the Verkhovna Rada of the Autonomous Republic of Crimea, local self-
government bodies on local taxes and fees, adopted according to the rules
established by the Tax Code (Law of Ukraine, 2010).

According to M. Zwick, legal relations are relations between people which
are the legal expression of economic, political, family, procedural and other
social relations, where one party based on legal norms requires the other
party to perform certain actions or refrain from performing such actions,
and the other the party is obliged to comply with these requirements.

A. Skakun believes that the rules of law and legal relations are
interrelated, because the law can be applied only when certain events
or actions are given the nature of legally significant facts (acts) that put
people in the position of parties of legal relations that have interdependent
subjective rights and legal obligations. Thus, legal relations are an objective
form of realization of rights and obligations. In view of this, legal relations
are considered as voluntary public relations provided by the state and
regulated by law, they are expressed in a specific relationship between
eligible subjects (bearers of subjective rights) and obligated subjects
(bearers of responsibilities) (Skakun, 2010).

Summing up the words of the above-mentioned scientists, we come to
the conclusion that legal relations in the sphere of regulation of tax policy
are a variety of social relations regulated by the norms of the public law.
At the same time, direction of legal regulation in the sphere of tax policy
includes public service activity, law enforcement activity and jurisdictional
activity of the state.

As noted by V. Averyanov, public service activity is the activity of
relevant state and non-state bodies aimed at ensuring certain conditions
determined in the course of their relations with the population, specific
individuals and legal entities; under these conditions the latter are able to
effectively exercise and protect their rights, freedoms and legal interests
(Averyanov, 2011).
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B. Guk writes that introduction of such a concept as “public service
activity” into legal circulation has long been a cause of discussion in
scientific circles, since such activity is based on constitutional position of
social orientation of the state and it is a content of state’s activity, state’s
duty to ensure human rights and freedoms (Guk, 2011).

O. Dzhafarova’s scientific position is noteworthy in this regard. She
proposes to focus on the analysis of more general categories, such as “state”,
“rights and freedoms of citizens” and “mechanism for ensuring rights and
freedoms of citizens”, as far as interconnection of the latter is central for the
juridical science. Organization and functioning of the modern Ukrainian
state is based on a social agreement, which provides that the state is formed
by the will of free and independent persons and that it is obliged to promote
in every way realization of human rights, and in case of their violation the
state must protect the latter.

The other party to the social agreement also has certain obligations,
including payment of taxes, compliance with established rules of conduct,
duty to protect integrity of the state, etc. It should be noted that this gives
individuals priority and opportunities to exercise their rights, in particular
in relations with the public administration. It is in this way that the modern
idea of the state is revealed: the state is an institution that provides certain
services to persons who, so to say, order these services. The range of these
services directly follows from the public functions of the state, which are the
content, grounds for identification and consolidation of specific rights and
duties of subjects of the respective relations (Dzhafarova, 2016). Public-
service activity of the state in the sphere of tax policy includes, for example,
administration of taxes, issuance of permits, etc.

Law enforcement activity is a type of state activity carried out in order
to protect the law by specially authorized bodies by means of applying
legal measures of influence strictly in accordance with the law and in strict
compliance with the procedure established by the law (Leheza et al., 2018).
In the sphere of the state tax policy, law enforcement activities include,
for example, inspections of compliance with laws and other regulations.
Administrative means of law enforcement nature include various forms
and methods of control and supervision over the observance of law and
discipline in the sphere of public administration, as well as the use of
statutory means of educational and coercive influence.

They are used to protect the social order of Ukraine, property, socio-
economic, political and personal rights and freedoms of citizens, rights
and legitimate interests of enterprises, institutions and organizations, the
established order of governance, state and public order, strengthening the
rule of law, preventing and combating crimes, education of citizens in the
spirit of strict observance of the Constitution and laws of Ukraine (Leheza
et al., 2021).



Vsevolod Knyazev, Nadiia Bortnyk, Myroslava Sirant, Halyna Lukianova, Galina Striiashko y
Oksana Humeniu

44 State tax policy as an object of administrative and legal regulation

S. Komissarov argues that administrative and jurisdictional activities
should be understood as regulated by law activities of authorized state bodies,
local governments and their officials, aimed at: conducting proceedings in
cases of administrative offenses, enforcement of administrative sanctions,
and prevention and cessation of such offenses in order to protect the
respective rights and freedoms of citizens, property, constitutional order
of Ukraine, rights and legitimate interests of enterprises, institutions and
organizations, established law and order, reinforcement of the rule of law,
preventing offenses, educating citizens in the spirit of strict observance of
the Constitution and laws of Ukraine, respect for human rights, honor and
dignity as well as for rules of coexistence, conscientious performance of
one’s duties, responsibility to society (Komissarov, 2015).

L. Anokhina considers the concept of “administrative jurisdiction”
in two aspects: static one (as a combination of powers of a subject of
administrative jurisdiction) and functional-dynamic one (as a special type
of law-enforcement activity) (Anokhina, 2001). The role of administrative
responsibility in the fight against offenses is constantly growing, the number
of administrative offenses is increasing, and penalties for misconduct
become more severe. Liability is established for actions that did not
previously belong to the category of offenses, for example violations of tax
law, etc. (Leheza et al., 2020).

When analyzing the concepts of legal regulation and legal relations
we can see that they belong to the fundamental categories of science of
administrative law, since it is in legal relations that such law exists, acts,
and lives. Legal relations most clearly reflect the specifics of the method
of administrative and legal regulation of public relations. In view of this,
it is correct and necessary to establish a circle of those public relations
regulated by the rules of administrative law, as this will give an opportunity
to accurately identify the purpose of methods in this branch of law, study
the full potential of their regulatory influence and determine the level of
their effectiveness (Yurovskaya, 2016).

Y. Bityak notes that administrative-legal relations are public relations
in the sphere of public administration, and participants of these public
relations act as carriers of rights and obligations, regulated by the norms
of administrative law. We can note the following features of administrative
and legal relations:

1. in administrative and legal relations, rights and obligations require
appropriate actions of an executive and administrative nature in
order to be fulfilled.

2. anecessary condition for the emergence of administrative and legal
relations is that there is an obligatory subject (the state) which must
take part in them.
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3. administrative and legal relations may arise at the initiative of each
party, regardless of the will of the other party.

4. disputes between the parties of administrative and legal relations,
as a rule, are resolved administratively.

5. Administrative and legal relations arising between executive
authorities and other participants of the administrative law
are not always relations carried out by the method of power and
subordination.

6. Violation of the administrative-legal norm requirements by one of
the parties of administrative and legal relations entails legal liability
(Bytyak, 2010).

In view of the above, it can be argued that the relations in the sphere of
the state tax policy in Ukraine are quite clearly defined and regulated at the
legislative level (Leheza et al., 2021).

However, the tax sphere has too close relations with other sectors of
public life and has has an influence on these sectors. To effectively ensure
the priority of taxpayers’ rights and find effective mechanisms for well-
timed formation of public funds, it is necessary to clarify and disclose the
essence of legal relations arising in the sphere of realization of the state tax
policy (Leheza et al., 2021).

Legal regulation in the sphere of tax policy includes public service,
law enforcement and jurisdictional activity of the state, which is aimed at
satisfaction of human rights and legitimate interests. Such activity is aimed
at ensuring a high quality of life for people throughout the territory of
Ukraine, and at achieving an optimal balance between filling the budget and
maintaining conditions for economic growth and improving social welfare.
In general, the sphere of taxes affects the national interests of Ukraine.
Thus, relations that arise in the sphere of taxation are of great importance.

Conclusion

Thus, relations in the sphere of regulating the state tax policy have the
following features: these relations presuppose an obligatory participation of
the state; they require corresponding actions of executive and administrative
nature in order to be fulfilled; they may arise on the initiative of each of
the parties, regardless of the will of the other party; disputes between the
parties of legal relations, as a rule, are resolved administratively; and
violation of the administrative-legal norm requirements by one of the
parties of legal relations entails legal liability; relations arising between the
executive authorities and other participants in legal relations in the sphere
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of the state tax policy are not always relations carried out by the method of
power and subordination.

Given the analysis of relations arising in the sphere of regulation of the
state tax policy one can confidently assert that in their essence they are
similar to the characteristics of administrative and legal relations. Thus,
administrative, and legal norms form the basis for regulation of the state
tax policy.
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Mecanismo de indemnizacion por
dafios en el proceso penal

Resumen

Se analizan las cuestiones problematicas de consideracion y resolucion
en un caso penal de una demanda civil de indemnizacién por dafios a la
propiedad o indemnizacién por dafio moral causado por un delito penal.
Se determina la esencia y el contenido de la «demanda civil en el proceso
penal», se anotan las ventajas y se discuten los problemas de una demanda
civil en el proceso penal de Ucrania. Los autores proponen considerar
la presentaciéon de una demanda civil como un derecho de la victima,
correspondiente a la obligacion de la fiscalia penal y del tribunal de tomar
medidas para la reparaciéon oportuna de los dafios. Se revelan algunas
razones que complican la implementacion del principio de inevitabilidad
de la responsabilidad civil por un delito cometido simultineamente con el
procedimiento para condenar al perpetrador. Como conclsuion se propone
desarrollar nuevos enfoques para la institucion de una demanda civil en
el proceso penal de Ucrania, contribuyendo a la mejora de las actividades
de las autoridades de enjuiciamiento penal y el tribunal para restaurar los
derechos civiles violados de las victimas de delitos.

Palabras clave: demanda civil; victima; proceso penal; indemnizacion
por dafios; acciones procesales.

Introduction

In accordance with Art. 4 of the Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power, adopted on November 29, 1985
by UN General Assembly Resolution 40/34, victims of crime have the right
to access the mechanisms of justice and prompt compensation for harm
suffered in accordance with national law.

According to Art. 3 of the Constitution of Ukraine a person, his life
and health, honor and dignity, inviolability and security are recognized in
Ukraine as the highest social value. Human rights and freedoms and their
guarantees determine the content and direction of the state. The state is
accountable to man for his activities. The establishment and protection of
human rights and freedoms is the main duty of the state (Constitution of
Ukraine, 1996). In the context of reforming the legislation, in particular
the criminal procedure, the implementation of constitutional provisions
becomes especially important.

The protection of the rights and freedoms of the victim, the creation
and functioning of a system of reliable legal guarantees to ensure the right
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to justice and judicial protection in criminal proceedings are important.
According to Art. 2 of the Criminal Procedure Code of Ukraine (hereinafter
— CPC of Ukraine), the main tasks of criminal proceedings are the protection
of the individual, society and the state from criminal offenses, as well as
protection of rights and freedoms and legitimate interests of participants
in criminal proceedings. One of the legal means of protection of violated
rights of victims is compensation (compensation) for damage caused by a
criminal offense (Criminal procedure code of Ukraine, 2012).

Therefore, the independent task of criminal proceedings should be to
ensure compensation for damage caused by a criminal offense. In addition,
the procedural activities of persons and bodies conducting criminal
proceez%ilngs should be aimed at successfully solving these tasks (Groshevii
etal., 2013).

It should be noted that the reform of Ukrainian legislation, including
in the field of protection of victims of crime, is due to the need to bring
it in line with international standards on human and civil rights. The
International Covenant on Civil and Political Rights obliges the state to
provide any person with an effective remedy in the event of a violation
of his or her rights and freedoms. The right to protection for any person
in need is guaranteed by the state, its competent judicial, administrative
or legislative bodies (International covenant on civil and political rights,
1966). In addition, the victim’s right to compensation (compensation) for
the damage caused by a criminal offense is provided by a special European
Convention on Compensation to Victims of Violent Crimes (European
convention on compensation to victims of violent crimes, 1983).

We must also pay attention to the domestic, adopted for the
implementation of international standards, the Concept of ensuring the
protection of legal rights and interests of victims of crime, which was
approved by the Decree of the President of Ukraine dated 28.12.2004 N©
1560/2004. The concept indicates the need to develop new and improve
existing legislation to protect the legal rights and interests of victims
(International covenant on civil and political rights, 1966).

One of the most important factors determining the effectiveness of
the restoration of violated rights is the timeliness of their protection. In
criminal proceedings, the duty of the state to ensure adequate protection
of the civil rights of victims of crimes is implemented by resolving claims
for compensation for property damage or compensation for moral damage.
Fundamental measures are needed to reduce the general crime in Ukraine,
to clearly take into account the amount of not only material (property), but
also physical and moral harm caused by crimes, the introduction of modern
scientifically grounded methods, technical, organizational and other means
aimed at the most effective restoration of the existing one before the crime,
condition of a victim of a crime, a natural or legal person.
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Given the difficult economic and socio-political conditions of recent
years, we see an increase in the number of criminal offenses, as well as the
fact that the problem of compensation for damage caused by crime requires
a comprehensive scientific and practical study. All of the above emphasizes
the relevance and significance of the study conducted by the authors.

1. Methodology of the study

The methodological basis of the study was the theory of knowledge
of legal phenomena. Given the specifics of the topic and purpose of the
study, the following methods are used in the article: dialectical method
phenomena); method of integrated approach (for analysis of legal sources
devoted to the researched problem); formally logical method of research
(to define the concept and forms of compensation in criminal proceedings);
comparative legal method (to analyze the rules of the current CPC of
Ukraine in comparison with the rules of criminal procedure of other
states; to analyze other views expressed in theory and practice to ensure
compensation for damage caused by a criminal offense; formally legal
method (to understand the essence and interpretation certain legal norms
on the provision of compensation for damage caused by a criminal offense,
to formulate definitions and conclusions), the method of legal analysis (to
study and analyze current domestic and foreign regulations defining the
principles of compensation).

2. Analysis of recent research

Problems of establishing and compensating for the damage caused by
criminal damage have been the subject of research by such scientists as: V.
Popelyushko (Popelyushko, 2020), Y. Groshevii, V. Tatsiy, A. Tumanyants
(Groshevii et al., 2013), V. Kovalenko, L. Udalova, D. Pysmenniy (Kovalenko
et al., 2013). O. Pchelina (Pchelina, 2011), I. Tataryn (Tataryn, 2015), Y.
Chornous (Chornous et al., 2021), C. Roxin, B. Schiinemann (Roxin and
Schiinemann, 1998), V. Dubrovin (Dubrovin, 2010) and others. A number of
fundamentally important provisions formulated in their works. At the same
time, issues related to the establishment and compensation of damages in
criminal proceedings need further investigation.

The purpose of this article is to disclose the content of legal provisions
relating to civil lawsuits in criminal proceedings and the current practice
of their application, primarily the Supreme Court of Ukraine and the
European Court of Human Rights (ECtHR), outline the implementation of
the institution of compensation for criminal damage, offenses and providing
proposals for improving criminal procedure legislation in this area.
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3. Results and discussion

Legal science divides the damage caused by crime into three types:
moral, physical and property (material). Moral damage as a consequence
of the crime is intangible and, in accordance with Part 2 of Art. 23 of the
Civil Code of Ukraine, is expressed: 1) in physical pain and suffering that
an individual has suffered in connection with an injury or other damage to
health; 2) in mental suffering that an individual has suffered in connection
with illegal behavior towards himself, members of his family or close
relatives; 3) in mental suffering suffered by an individual in connection with
the destruction or damage of his property; 4) in humiliation of honor and
dignity of a natural person, as well as business reputation of a natural or legal
person (Civil code of Ukraine, 2003). Physical harm is the negative changes
in the victim’s physical and mental health caused by the crime, expressed in
various degrees (death of a person, causing severe, moderate or light bodily
injuries, mental disorders, changes in the normal development of the body,
etc.) (Tataryn, 2012). Property damage is any reduction or destruction of
a property subjective right protected by law of interest or property, which
causes loss to the victim (Mitrofanov and Gaikova, 2012).

Compensation in criminal proceedings is subject to moral and
property damage, as physical damage defined as a set of changes that have
objectively occurred in the human condition because of a criminal offense.
The components of physical harm include bodily injury, ill health, physical
suffering, and therefore their actual compensation is impossible. The cost
of restoring physical health calculated in monetary terms and is included in
property damage. These are: the monetary costs of restoring the health of the
victim, and in the event of his death — the burial and payments to maintain
the material well-being and upbringing of disabled family members of the
victim and his minor children; funds spent by the health care institution for
inpatient treatment of a victim of crime (Kovalenko et al., 2013).

Chapter 9 of the CPC of Ukraine provides for forms of compensation
(compensation) for damage in criminal proceedings, namely: 1) voluntary
compensation (compensation) for damage (Part 1 Art. 127); 2) filing a civil
lawsuit (Part 2 Art. 127, 128, 129); 3) application for bail to enforce the
sentence in part of property penalties (Part 1 Art. 177; Parts 4, 11 Art. 182);
4) compensation for damage to the victim caused by a criminal offense, at
the expense of the State Budget of Ukraine (Art. 127, Part 2, Art. 3, Art. 572);
5) criminal-legal restitution (item 5 part 9, part 10 Art. 100; part 4 Art. 374);
6) compensation (compensation) for damage caused by illegal decisions,
actions or omissions of the body carrying out operational and investigative
activities, pre-trial investigation, prosecutor’s office or court, in cases and
in the manner prescribed by law (Article 130) (Criminal procedure code of
Ukraine, 2012).
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It should be noted that the institution of damages is an interdisciplinary
institution: in addition to criminal procedural law, it is also provided by civil
procedure law, which provides for a claim for damages in civil proceedings.
This method of protection of violated property and personal non-property
rights and legitimate interests of the victim can be implemented both before
and after the criminal proceedings, in particular in cases of failure to file a
civil lawsuit in criminal proceedings or leave it without trial.

An analysis of law enforcement practice shows that victims of crime do
not always receive adequate compensation for the harm caused to them,
and therefore their rights and legitimate interests are not fully restored.
In domestic criminal proceedings, the restoration of violated rights and
legitimate interests of victims, as a rule, is realized by a claim form of
compensation for property damage or pecuniary damage, ie, by filing a
civil lawsuit. In relation to this issue, scientific circles highlight a number
of reasons for the weak protection of the victim of the crime in terms of
compensation for damage. One of the reasons for the impossibility of
fully restoring the rights and legitimate interests of victims is the lack
of unambiguous understanding of the nature of civil proceedings by
participants in criminal proceedings, and in particular by persons whose
interests have been violated by the crime.

There is no longer any doubt that a civil action does not contradict a
criminal case, and the resolution of a civil action in criminal proceedings
is a higher priority than in civil proceedings. Thus, the jurisdiction and
jurisdiction of a civil action are determined by the jurisdiction of the
criminal case. Thus, a person recognized as a civil plaintiff in a criminal
case is released from the need to participate twice in court proceedings, first
in a criminal case, then in a civil case.

Thus, a civil action in a criminal case does not complicate the criminal
process. The advantages of a civil action in a criminal case are obvious
from the point of view of procedural economy and the completeness of the
examination of evidence.

There is a discussion among scholars and practitioners about the
expediency of expanding the grounds of a civil lawsuit in a criminal case;
admissibility of the appearance of a civil plaintiff in a criminal case, when
the amount of damage has not yet been precisely determined, and the
person who committed the crime has not been identified; resolution of
a civil claim when considering a criminal case in a special order of court
proceedings; the competence of the courts to eliminate the shortcomings
of the preliminary investigation in terms of civil lawsuits in criminal
cases. These issues are “taste”, evaluative in nature and the lack of their
unambiguous understanding among lawyers does not significantly affect
the solution of the tasks set before the state to ensure judicial protection of
the rights of victims of crime.
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It seems that, despite the position of the victims, the state, as one of
the subjects of criminal proceedings, is obliged to take measures to timely
compensate for the damage caused to them as a result of the crime. In this
regard, the filing of a civil action should be considered as a right of the
victim, corresponding to the duty of the prosecuting authorities and the
court to clarify such a right and ensure the real possibility of its exercise.

The exercise by victims of the right to bring a civil action in a criminal
case directly depends on how complete the mechanism for exercising this
right will be and how well the conditions for its exercise will be created.
There is no doubt that the optimal conditions for ensuring the execution of
a sentence in a civil action must be created immediately after the initiation
of a criminal case, ie at the pre-trial stages of criminal proceedings.

Therefore, it is the persons carrying out criminal prosecution who
are obliged to carry out procedural actions aimed at compensating for
the damage caused: to take all measures provided by law to identify
civil defendants and search for property to be recovered, seize property,
etc. However, investigators interrogators, their leaders have mainly the
necessary knowledge and some experience in the field of criminal and
criminal procedure law. A civil action in a criminal case is based on civil law
and must be considered through the prism of civil and civil procedural law.

Imbalance of public legal principles and private legal principles in
criminal procedure, imperfection of the mechanism of compensation, some
incompetence of prosecutors in matters of civil law disorient them and do
not allow to take effective measures to restore violated civil rights.

The resolution of civil lawsuits in a criminal case is based on the
establishment of such legal facts as the existence of a crime, the infliction
of harm by a crime, the existence of a causal link between the crime and the
harm caused.

Claims for pecuniary damage are resolved based on the amount of
damage caused as a result of the crime, which is established during the
preliminary investigation and checked during the trial. The resolution
of claims for non-pecuniary damage is conditional on the nature of the
suffering caused, the requirements of reasonableness and justice.

Claims for compensation for damage caused to the life and health of
a citizen, due to their specificity due to the complex subject of evidence,
are not considered in criminal proceedings and are fairly attributed to the
scope of regulation of civil proceedings. Thus, a “civil action” in criminal
proceedings should be understood as a procedural means of judicial
protection of property rights and legitimate interests of victims of crime.
Citizens or legal entities have the right to file a civil lawsuit in a criminal
case if there are grounds to believe that they have suffered property damage
as a result of the crime, as well as citizens in the event of moral and (or)
physical suffering.
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Compensation for non-pecuniary damage caused by property crimes is
possible only in cases expressly provided by law. If the plaintiff’s property
rights have been violated in the criminal case and no violation of his non-
property rights has been established, and the legislation does not provide
for the possibility of compensation for non-pecuniary damage, the victim
has no grounds to sue for compensation for non-pecuniary damage.

The question of whether it is possible to maintain in criminal proceedings
the “presumption” of guilt of the defendant who caused the harm in
criminal proceedings requires some clarification. In civil proceedings, the
“presumption” of the perpetrator’s guilt presupposes that the defendant
himself must provide evidence of his innocence. The fact of causing harm,
its size, the causal link between the act of the defendant and the harmful
consequences is proved by the plaintiff. In criminal proceedings, the proof
of a civil claim is made according to the rules of criminal procedure and
taking into account the requirements of the principle of the presumption
of innocence. Therefore, the decision on the issue of civil liability must also
be based on the provisions of the presumption of innocence, that is, the
“presumption” of guilt of the defendant in this case becomes meaningless
and all irreconcilable doubts must be interpreted in his favor.

In our opinion, the burden of proving one’s claims lies with the civil
plaintiff, but there is no obligation to prove it, given that the law does not
provide for any sanctions for non-fulfillment of such an obligation by the

said party.

The institute of civil action in the Ukrainian criminal process is an
extremely positive phenomenon, given at least that obtaining compensation
for the damage caused to the victim by a criminal offense is for him almost
more significant than the punishment imposed on the guilty. However, the
filing, consideration, and resolution of a civil lawsuit in criminal proceedings
has several advantages over if it took place in civil proceedings.

First, such a path is the shortest way to compensate for the damage, as
the actual resolution of the claim in civil proceedings is possible only after
the entry into force of a court decision in a case under criminal proceedings.
Until then, civil proceedings in civil proceedings, even if the claim was filed
during criminal proceedings, should be suspended (paragraph 6 of Part 1
Art. 251 of the Civil Procedure Code of Ukraine) (Civil procedure code of
Ukraine, 2004).

This way, secondly, significantly facilitates the work of the civil plaintiff
to prove the grounds, subject matter, and number of claims. In this case,
both the grounds and the subject and amount of the claims are nothing
but a criminal offense, the guilt of the accused in its commission and the
amount and type of damage caused by the criminal offense, which have
both substantive (criminal and civil) and procedural (criminal and civil-
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procedural) nature, are the circumstances to be proved in criminal
proceedings (paragraphs 1, 2, 3 of Part 1 Art. 91 of the CPC of Ukraine), and
proving these circumstances by collecting, verifying and evaluating evidence
is carried out, moreover, as the performance of criminal procedural duty by
the investigator and the prosecutor, and by checking and evaluating the
evidence also the court (Part 2 Art. 91, Art. 92-94 of the CPC of Ukraine).

Thirdly, when filing a civil lawsuit in criminal proceedings, the court
fee is not paid, and if it is satisfied, the convict is not charged (the decision
of the Supreme Court of Cassation in case N2 187/291/17 of January 23,
2019). And fourth, the consideration of a civil lawsuit in this order gives
procedural savings, because it eliminates its consideration in the order of
civil proceedings (Popelyushko, 2020).

It should also be noted that the ECtHR has repeatedly emphasized in a
number of decisions, including those against Ukraine, the benefits of a civil
action in criminal proceedings, emphasizing that in criminal proceedings
the civil aspect is so closely linked to the criminal aspect that the outcome
of the criminal proceedings is crucial for the consideration of the civil claim,
for the civil right of the applicant to compensation.

Therefore, such compensation is covered by the scope of paragraph 1
of Art. 6 of the Convention (cases: “Serdyuk v. Ukraine” of 20 September
2007; “Koziy v. Ukraine” of 6 November 2009; “Krivova v. Ukraine” of 9
November 2010). In the case of, for example, Ignatkin v. Ukraine of 21 May
2015, the ECtHR further stated that “the criminal proceedings were decisive
for the applicant’s right to compensation in civil proceedings” (§ 69), and
emphasized: “in In cases concerning liability for actions that have caused
serious damage to health, the authorities are obliged to act particularly
carefully and carry out proceedings with special speed” (Case “Ignatkina v.
Ukraine”of 21.05.2015).

In Part 1 Art. 128 of the CPC of Ukraine contains general provisions, which
together with the corresponding provisions of other legal norms determine
the subjects of the right to file a civil lawsuit in criminal proceedings, its
grounds and subject matter, time of filing and civil defendants.

Thus, as a general rule, a civil lawsuit in criminal proceedings may be
filed by a natural person who has suffered property and / or moral damage
by a criminal offense or other socially dangerous act, a legal entity who has
suffered property damage by a criminal offense or other socially dangerous
act, and a legal entity to which property damage has been caused by a
criminal offense or other socially dangerous act (Part 1 Art. 61 of the CPC
of Ukraine). The claim must be filed during the criminal proceedings, and
therefore after the pre-trial investigation (Part 2 Art. 214 of the CPC of
Ukraine), but before the trial, it means before the examination of evidence, ie
before the interrogation of the accused (Art. 351 CPC of Ukraine). From the
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moment of filing a statement of claim to the body of pre-trial investigation
or court, these persons automatically acquire the status of civil plaintiffs
(Art. 61 of the CPC of Ukraine).

In the case of filing a civil lawsuit by the victim, both procedural statuses
are combined in one person — the victim (Art. 55-57 of the CPC of Ukraine)
and the civil plaintiff (Art. 61 of the CPC of Ukraine).

As for the method of compensation for property damage, at the request
of the injured party, and according to the circumstances of the case, it may
be compensated not only in cash but also in another way, in particular, may
be reimbursed in kind (transfer of the same kind and the same quality,
repair of the damaged thing, etc.), unless otherwise provided by law (Part 4
Art. 22, Part 1 Art. 1192 of the Civil Code of Ukraine).

Part 4 Art. 128 of the CPC of Ukraine stipulates that the form and content
of the statement of claim must meet the requirements established for
lawsuits filed in civil proceedings. Currently, the requirements for the form
and content of the statement of claim are set out in Art. 175 Civil Procedure
Code of Ukraine, where, in particular, states that in the statement of claim
the plaintiff sets out its claims on the subject matter of the dispute and
their justification, that the statement of claim is submitted to the court in
writing and signed by the plaintiff or his representative, another person
legally entitled to go to court in the interests of another person, and then its
semantic elements are given.

The court is not entitled to properly file a civil lawsuit for resolution
in civil proceedings, but is obliged to resolve it within the framework of
criminal proceedings. Support of the declared civil claim in court finds its
manifestation in substantiation by the civil plaintiff before court of claims
for compensation and / or compensation of the damage caused to it by a
criminal offense, and objection against the civil claim — in refutation by the
civil defendant of the bases and / or the size presented to it, requirements,
in connection with which they can actively use the rights granted to them by
the criminal procedure law.

The civil plaintiff, in addition to the rights and obligations of the actual
civil plaintiff, has the rights and obligations provided by law for the victim,
in the part relating to the civil claim (Part 3 Art. 61 of the CPC of Ukraine),
and the civil defendant — the relevant rights and obligations ties provided
by law for the suspect, accused (Part 3 Art. 62 of the CPC of Ukraine). This
means that they are granted equal procedural rights to state objections,
petitions, give explanations, testimony, participate in the examination of
evidence, appear in court debates, etc. (Art. 42, 56 of the CPC of Ukraine).

Specific, belonging only to the civil plaintiffis his right, due to the essence
of the claim as the will of the person who filed a claim for compensation
/ compensation for the damage caused to him, which he has the right to
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dispose of, is the right to support the civil claim or refuse to remove it, court
in the deliberation room for a court decision (Part 3 Art. 61 of the CPC of
Ukraine). And only the civil defendant has the right to recognize the claim
in whole or in part or to object to it (Part 3 Art. 62 of the CPC of Ukraine).

With regard to the right of these participants in the trial to give
explanations, testimonies, the explanations here should be understood as a
way for them to inform the court of information about certain circumstances
related to a civil lawsuit in cases where the civil plaintiff is not both a victim
and a civil defendant. is not accused, because the CPC of Ukraine does not
provide explanations of these persons as a source of evidence in criminal
proceedings (Part 2 Art. 84, Part 1 Art. 95 of the CPC of Ukraine).

Explanation of civil plaintiffs and civil defendants under the CPC
of Ukraine is one of their fundamental rights as participants in the case
(paragraph 3 of Part 1 Art. 43 of the CPC of Ukraine), which is reduced
to expressing their attitude in court to written, physical and electronic
evidence or protocols their review (Part 5 Art. 229 of the CPC of Ukraine), to
the testimony of witnesses announced in court (Art. 233 of the of Ukraine),
to the means of supplementing the case file after the court clarifies all its
circumstances and verifies the evidence (Art. 241 of the CPC of Ukraine),
etc., ie in essence, they are one of their main means of proof in the trial of
a civil claim, although they are not directly referred to the sources of civil
procedural evidence by law (Art. 76 of the CPC of Ukraine). These persons
testify when the civil plaintiff and the victim and, accordingly, the civil
defendant and the accused act in the same person.

Participation in the trial is the right of the civil plaintiff. A civil action
may be heard in the absence of the civil plaintiff, his representative or legal
representative, if he has filed a request for consideration of the claim in
his absence or if the accused or civil defendant has fully acknowledged the
claim. If the civil plaintiff, his representative or legal representative in the
absence of these conditions did not appear in court, the court leaves the
civil claim without consideration (Part 1 of Art. 326 of the CPC of Ukraine).

In case of non-appearance at the court hearing at the summons of the
civil defendant, who is not the accused, or his representative, the court,
after hearing the opinion of the participants in the proceedings, depending
on whether it is possible in their absence to clarify the circumstances of the
civil lawsuit, conducting a trial without them or postponing the trial.

In this case, the court has the right to impose a fine on the civil
defendant in the manner prescribed by chapter 12 of the CPC of Ukraine
(Part 2 Art. 326 of the CPC of Ukraine). The civil plaintiff has the right in
the manner prescribed by Art. 171 of the CPC of Ukraine, in order to secure
a civil lawsuit, apply to the court for seizure of property. In the judicial
procedure, a civil claim is considered in general according to the rules of



CUESTIONES POLITICAS
Vol. 40 N° 72 (2022): 48-68 59

criminal prosecution (§ 3, chapter 28 of the CPC of Ukraine) and the rules
concerning the consideration of the actual civil claim.

If he files such a claim in criminal proceedings, the opening of civil
proceedings must be denied with the return of the statement of claim (Art.
185, paragraph 1, part 1 Art. 186 of the CPC of Ukraine). A person who has
not filed a lawsuit in criminal proceedings, as well as a person whose civil
lawsuit has been left without consideration in criminal proceedings, has the
right to file it in civil proceedings (Part 7 Art. 128 of the CPC of Ukraine).

The law does not provide for the court to decide in criminal proceedings
on the issue of compensation (compensation) for damage caused by a
criminal offense or a socially dangerous act if a civil lawsuit has not been
filed. If the subject of the criminal case together with the accusation (socially
dangerous act of a minor or insane person) was a civil lawsuit, the court in
the deliberation room when sentencing (ruling) must also decide whether
to satisfy the civil lawsuit and if so, in whose favor, in what amount and in
what order (paragraph 7 of Part 1 Art. 368 of the CPC of Ukraine).

The motivating part of the sentence (ruling) of the court must indicate
the grounds for satisfaction of the civil claim or rejection, left without
consideration, the reasons for the decision and the provisions of the law
governing the court, and in the operative part — the decision on the civil
claim (Art. 374 CPC of Ukraine).

In cases where the damage was caused by several persons, and in respect
of some of them the criminal proceedings were closed at the pre-trial
investigation or in the preparatory proceedings on the grounds provided for
in Art. 284 and 314 of the CPC of Ukraine, it is charged by the court in full
from the accused, who, in case of compensation, has the right of recourse
(recourse) to the specified co-perpetrators of its task (Part 1 Art. 1191 of the
Civil Code of Ukraine). In the case of establishing the absence of an event of
a criminal offense, as stated in Part 2 of Art. 129 of the CPC of Ukraine, the
court rejects the claim.

This means that the court rejects the claim when passing an acquittal on
the grounds that: 1) the absence of a criminal offense (paragraph 1 of Part
1 Art. 284, paragraph 2 of Part 1 Art. 373 of the CPC of Ukraine); 2) it has
not been proved that a criminal offense in which the person is accused has
been committed (paragraph 1, part 1 Art. 373 of the of Ukraine); 3) it has
not been proved that the criminal offense was committed by the accused
(paragraph 2, part 1 Art. 373 of the CPC of Ukraine). Similarly, the court
rejects the claim when closing criminal proceedings on the application of
coercive measures of an educational nature to minors who have not reached
the age of criminal responsibility, as well as on the application of coercive
measures of a medical nature on the grounds that: 1) no socially dangerous
act; 2) it has not been proved that the relevant socially dangerous act was
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committed; 3) it is not proved that this person committed the relevant
socially dangerous act (Part 1 Art. 284, Part 1, 2 Art. 501 of the CPC of
Ukraine; Part 1 Art. 504, Part 3 Art. 513 CPC of Ukraine).

Leaving the claim without consideration in case of acquittal of the
accused in the absence of a criminal offense in his actions (Part 3 Art. 129
of the CPC of Ukraine) should occur in cases where criminal proceedings
are decided on the grounds if: 1) it is not proved that the accused criminal
offense (paragraph 3 of Part 1 Art. 373 of the CPC of Ukraine); 2) the absence
in the act of a criminal offense (paragraph 2 of Part 1 Art. 284, paragraph 2
of Part 1 Art. 373 of the CPC of Ukraine).

Such a solution to this issue in a criminal case allows the victim to
compensate for the damage caused to him in civil proceedings, as it allows
to prove the illegality of the act of the acquitted, which entails tort liability
under the relevant rules of civil law.

But a civil claim may be considered in the absence of the civil plaintiff,
his representative or legal representative, if he received a request for
consideration of the claim in his absence or if the accused or civil defendant
fully acknowledged the claim (paragraph 2, part 1 Art. 326 CPC of Ukraine).
For any other reason, the court has no right to leave the claim without
consideration when passing a guilty verdict (Resolution of the Supreme
Court of Cassation of 16.05.2019 N° 462/5779/15-k).

The above should also be applied by analogy in criminal proceedings
concerning the application of coercive measures of an educational nature
to minors who have not reached the age of criminal responsibility (§ 2 of
Chapter 38 of the CPC of Ukraine) and the application of coercive measures
of a medical nature (Chapter 39 of the CPC of Ukraine).

A person who has not filed a civil lawsuit or whose civil lawsuit has
been left without consideration must be explained the right to file it in civil
proceedings (Part 7 Art. 128 of the CPC of Ukraine).

Thus, filing a civil lawsuit in criminal proceedings provides the fastest
restoration of property rights of a victim of a criminal offense, and is the most
effective way to eliminate the negative consequences of a criminal offense,
as it provides the fullest restoration of the victim’s rights compared to other
(non-litigation) injured. An important role in bringing and maintaining a
claim on behalf of the victim belongs to the prosecutor, who can effectively
enforce the victim’s right.

As noted by O. Pchelina, forensic support for establishing the amount
of damage and its compensation is to develop appropriate scientific and
practical recommendations, forensic tools and technologies for their use by
law enforcement and judicial authorities to optimize and facilitate activities
to ensure compensation for damage caused by criminal offenses (Pchelina,
2011).
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The first step in order to establish and compensate for the damage is
carried out by the bodies conducting the investigation, because this task is
directly provided in Art. 91 of the CPC of Ukraine, as a circumstance subject
to proof in criminal proceedings. Thus, paragraph 3 of Part 1 of Art. 91 of
the CPC of Ukraine establishes that in criminal proceedings the type and
amount of damage caused by a criminal offense (Criminal procedure code
of Ukraine, 2012) is subject to proof.

It is worth agreeing with E. Videnko that the type of damage and its
amount, expressed in property (monetary) equivalent, is the subject of a
civil lawsuit. In addition, proving the type and amount of damage caused in
criminal proceedings involves not only the justification of a civil lawsuit for
damages, but is primarily of criminal law significance. This can be explained
by the fact that the amount of damage belongs to the objective side of the
criminal offense, determines the degree of it’s social danger, and often the
criminal qualification (Videnko, 2014).

I. Tataryn proposes to understand the provision of damages at the stage
of pre-trial investigation procedural activities of prosecutors, investigators
and on their behalf procedural and operational-search activities of
operational units, aimed at taking the necessary measures to search, identify
property and other valuables and initiate a petition to the investigating
judge seizure of such property in order to secure the civil claim filed in
criminal proceedings.

Necessary measures to ensure a civil lawsuit at the stage of pre-trial
investigation of criminal proceedings should be: a) the correct determination
of the amount and amount of damage caused to the victim; b) search,
detection and return of stolen property preserved in kind; ¢) detection of
destroyed or damaged property and ensuring the return of lost property in
kind or its monetary equivalent in full; e) ensuring full reimbursement to
the victim of the value of the stolen property in case of impossibility of its
return; d) ensuring compensation for other damage caused by a criminal
offense; e) seizure of property, other valuables in order to compensate for
the damage caused by a criminal offense; f) preservation of property and
other valuables necessary for the execution of a court decision in case of
satisfaction of a claim for compensation for damage caused by a criminal
offense (Tataryn, 2015).

In order to ensure compensation for the damage caused by the crime, the
bodies investigating it are obliged to establish: 1) the location of property,
cash and non-cash funds, as well as other valuables obtained by criminal
means; 2) the presence and location of movable and immovable property,
cash and non-cash funds, other valuables belonging to the suspect on the
right of ownership; 3) the suspect has rights to certain types of property
or profit from the activities of relevant enterprises. Part 2 Art. 170 of the
CPC of Ukraine stipulates that the investigator and prosecutor must take
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the necessary measures to identify and search for property that may be
seized in criminal proceedings, in particular by requesting the necessary
information from the National Agency of Ukraine for Detection, Search and
Management of Corruption Assets, and other crimes, other state bodies and
local governments, individuals and legal entities (Criminal procedure code
of Ukraine, 2012).

Given the mechanism of committing certain offenses, in order to ensure
compensation for damage, there is a need for international cooperation
with foreign law enforcement agencies and international law enforcement
organizations. After all, firstly, international business entities may be
involved in committing criminal offenses, and secondly, criminal income,
money and property of the suspect are taken out of Ukraine.

However, in addition to requesting the necessary information from state
bodies by persons investigating corruption crimes, information on objects
that have been acquired by criminal means or other objects that can be
used to provide compensation for damage is found during investigative
(search) and covert investigative (search) actions. This may be information
obtained during the interrogation of witnesses and the suspect, various
documents found during inspections and searches, draft records with
relevant information, as well as information obtained during the arrest
and inspection of correspondence, removal of information from transport
telecommunications networks and electronic information systems,
inspection of publicly inaccessible places, housing or other property of a
person, control over the commission of a crime.

After establishing the presence and location of these objects, law
enforcement agencies must take all possible measures to return the objects
obtained by criminal means, seize the suspect’s property in order to prevent
his alienation or concealment by the suspect.

A measure of securing a civil claim in a criminal case is the seizure of
the property of the accused or persons who are legally liable for his criminal
actions, or other persons who have property acquired by criminal means.

It should be noted that the procedural activities aimed at ensuring
compensation for damage caused by a criminal offense, is most effectively
implemented by conducting tactical operations aimed at solving this
problem. It is worth agreeing with I. Tataryn that such tactical operations
can include the following: 1) “Establishing the nature and extent of
damage caused by a criminal offense”; 2) “Search for stolen property”;
3) “Identification and seizure of stolen property”; 4) “Identification of
persons who bear property responsibility for the caused damage, and
their involvement in criminal proceedings as civil defendants”; 5) “Search,
identification of property subject to seizure, and appeal to the investigating
judge for the purpose of seizing such property”; 6) “Preservation of seized
property” (Tataryn, 2015).
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Thus, the establishment and provision of compensation for damage
caused by a criminal offense is carried out in the course of the entire
investigation by investigators, prosecutors and, on their behalf, by
operatives. Such activities include a significant number of overt and covert
investigative (search) actions that are best implemented through tactical
operations. In order to ensure compensation, Ukrainian law enforcement
agencies may, within the framework of international cooperation, use the
assistance of international law enforcement agencies and law enforcement
agencies of other states, as well as cooperate with the National Agency of
Ukraine for Detection, Investigation and Management of Corruption and
Other Criminal Offenses. The final decision on compensation for damage
caused by a corruption crime is made by the court.

As evidenced by the investigative and judicial practice, the resolution of
a civil claim in criminal proceedings causes a lot of difficulties. For example,
there is a negative trend that prevents adequate compensation for the harm
caused to victims of crimes.

This is the lack of motivation on the part of the criminal prosecution
authorities, the desire to shift the function of investigating the crime to the
courts. It is indisputable that clarification of the right to file a civil claim,
recognition as a civil claimant, involvement as a civil defendant, taking
measures to secure the claim, familiarization of the civil claimant, civil
defendant and their representatives with the materials of the criminal case
is additional work for the preliminary investigation bodies. Therefore, the
investigators, in order to avoid unnecessary worries, offer the victim to file
a claim in court.

As a result, in criminal cases sent to the courts, often not all persons in
respect of whom the fact of harm has been established are recognized as
victims. Measures have not been taken to search for and arrest the property
of the suspect, the accused or persons bearing financial responsibility. The
indictments do not contain information about the civil plaintiff, if there is
one at the stage of the investigation of the crime. The value of the stolen
or damaged property has not been confirmed by appropriate evidence.
When a crime is committed against several victims, there is no information
about the amount of damage caused to each of them. The accused have not
been explained the provisions of the law on the recognition of voluntary
compensation for property damage and moral harm as a mitigating
circumstance.

Criminal procedural legislation allows for the possibility of filing a civil
claim before the end of the judicial investigation in a criminal case in the
court of first instance. The court may explain to the victim his right to bring
a civil claim at the preliminary hearing and in the preparatory part of the
trial, as well as, if there are grounds for that, to take measures to secure a
civil claim. However, the load on the courts is growing every year. The local
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specialization of judges for civil lawyers and criminologists is increasingly
being established, considering only civil or only criminal cases, respectively.

The quality of justice is determined by the number of canceled or
changed decisions. Incorrect resolution of a civil claim in a criminal
case entails the cancellation of the verdict in this part by the court of
appeal. Due to the unresolvedness of a number of theoretical issues, the
compensation by judges of the shortcomings admitted by the preliminary
investigation bodies in terms of civil claims may lead to an expansion of the
existing model of conditionally changeable (conditionally rigid) limits of
judicial proceedings, including due to the emergence of new participants
in criminal proceedings (civil lawsuits), plaintiff, civil defendant and their
representatives).

Therefore, judges in the courts of criminal jurisdiction, in order to avoid
judicial errors, not wishing to violate the principles of adversariality and
equality of parties, do not always resolve civil claims in criminal cases. In
turn, as noted earlier, the resolution of civil claims by civil judges is much
slower. The sums recovered by the courts are purely symbolic. This causes
obvious discontent among the victims, gives rise to an opinion about the
indifference and indifference of the judiciary to their fate, the unwillingness
of the courts to protect violated rights.

In conclusion, we note that the restoration of social justice in criminal
proceedings requires neutralization of the consequences of a specific crime.
Having provided for the possibility of filing a civil claim in a criminal case,
the legislator, proceeding from the connection of the harm caused with a
criminal act, pursued the goal of most effectively protecting the subjective
civil rights of victims and ensuring their prompt access to justice.

In practice, the implementation of this goal is not yet highly effective and
does not meet public expectations. Interesting in this case is the legislation
on compensation to victims of damage caused by crimes in some foreign
countries. For example, as we know, the Criminal Procedure Code of the
Federal Republic of Germany does not contain the concept of “civil action”.
However, according to Section 3 of Book 5 of the Criminal Procedure Code
of the Federal Republic of Germany “Payment of compensation to victims”,
compensation for damage is carried out by the court when the victim or his
heir makes a corresponding request (Roxin and Schiinemann, 1998).

If the harm remains uncompensated at the expense of the perpetrators,
then the Law on Payment of Compensation to Victims of Violence is applied.
According to this Law, which has been in force for more than 35 years,
individuals who have suffered bodily, mental or mental harm as a result
of the commission of intentional violent crimes, as well as close relatives,
if the violent act immediately or later led to the death of the victim, have
the right to state compensation for this, harm in the form of cash benefits
(Gesetz tiber die Entschidigung fiir Opfer von Gewalttaten).
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A similar mechanism has been successfully functioning for a long time in
the United States of America, Great Britain, France, Austria, Finland, and
other foreign countries (Dubrovin, 2010). All this testifies to the need to
develop in Ukrainian legislation new scientific approaches to the institution
of a civil claim in a criminal case, prompted, inter alia, by international
experience. Otherwise, certain articles of the Constitution of Ukraine will
be declarative in nature, not ensuring the restoration of violated civil
rights of victims of crimes and the solution of preventive tasks of criminal
proceedings.

Conclusions

The logical conclusion of the content of the scientific article are the
corresponding conclusions made as a result of research of problematic
issues:

« The main forms (methods) of realization of the right of victims to
compensation of the damage caused by a criminal offense are a civil
claim, criminal-legal restitution and voluntary compensation of the
guilty of the caused damage.

«  Under the provision of compensation for damage from a criminal
offense at the stage of pre-trial investigation should be understood:
procedural activities of investigators, prosecutors and on their
behalf procedural and operational-investigative activities aimed
at taking the necessary measures to search, identify property and
other valuables and petition the investigating judge seizure of
such property in order to secure the civil claim filed in criminal
proceedings.

»  Necessary measures to ensure a civil lawsuit in criminal proceedings
are: correct determination of the amount and amount of damage;
search, detection and return of stolen, destroyed or damaged
property; ensuring full reimbursement of the value of stolen property
in case of impossibility of its return; ensuring compensation for
other damage caused by a criminal offense; seizure of property,
other valuables in order to compensate for the damage caused by
a criminal offense; preservation of property and other valuables
necessary for the execution of a court decision in case of satisfaction
of a claim for compensation for damage caused by a criminal offense.

« The decisions of the courts considered in the article indicate the
presence of problematic issues when filing a civil claim in civil and
criminal proceedings. The realization of the rights of victims related
to compensation for material damage and moral harm depends
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on the timeliness of filing claims, the correct determination of
jurisdiction and mandatory compliance with the relevant grounds
and conditions imposed by the criminal procedural legislation
to a civil claim. Given the constant variability of judicial practice
in resolving a civil lawsuit in criminal proceedings, in addition to
strict compliance with the relevant provisions of procedural and
substantive laws, it is necessary to take into account the case law of
the Supreme Court of Ukraine and the ECtHR.
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in proving the circumstances of committed criminal offenses, including
murder.

Keywords: special knowledge; murder investigation; phonoscopic;
soil science; handwriting.

Utilizacion de ciertos conocimientos especiales en la
investigacion de asesinatos

Resumen

El articulo analiza los problemas actuales del uso de conocimientos
especiales en la investigacion de asesinatos. Se determina la esencia y las
formas basicas del conocimiento forense especial (participacién de un
especialista en la realizacion de acciones de investigacion (busqueda),
consultas de especialistas, realizacion de exdmenes forenses) utilizados
en el proceso de investigacion de delitos penales. Se hace hincapié en
la conveniencia de un uso mas frecuente de tipos de conocimientos
especializados como la balistica, la ciencia del suelo y la escritura a mano,
cuyos fundamentos teéricos y metodoldgicos deben actualizarse y ajustarse
para tener en cuenta las udltimas técnicas y practicas de vanguardia.
Se concluye que el poco nivel de desarrollo de las recomendaciones
metodoldgicas relevantes en Ucrania en el campo de la balistica, la ciencia
del suelo y la escritura a mano, demuestran la falta de enfoque en los
problemas actuales de la practica judicial e investigadora. La solucion
a este problema se vera facilitada por la actualizaciéon del programa de
capacitacion para expertos novatos, que debe incluir un estudio exhaustivo
de métodos y técnicas clasicas y modernas, experiencia internacional
avanzada, que ampliara la cosmovision profesional.

Palabras clave: conocimiento especial; investigacién de asesinatos;
balistica; ciencias del suelo; caligrafia.

Introduction

Article 3 of the Constitution of Ukraine declares that a person, his life
and health, honor and dignity, inviolability and security are recognizing
as the highest social value (Constitution of Ukraine, 1996). In the modern
period, the judicial and law enforcement system is being reform, measures
are take to increase the efficiency of the National Police of Ukraine, a high-
quality law enforcement service is create, and effective mechanisms for
combating crime are being proposed. Changes in the socio-political and
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economic sphere of the country have not only positive changes, but also
some negative trends: lowering the level of social security, criminalization
of certain segments, increasing registered unemployment, senseless
manifestations of aggression and cruelty. There are changes in the structure
of criminal activity and the emergence of new criminal manifestations, an
increase in serious violent crimes. In this sense, there are some difficulties
in counteracting serial (cell) killings (Kupyansky, 2016).

Given the acquisition of new and particularly dangerous forms of
criminal activity, on the one hand, and the reform of criminal justice,
adaptation of Ukrainian legislation to the European - on the other, the issue
of analysis of theoretical basis and study of forensic practice is relevant
(Simakova-Efremyan et al., 2007) to identify problematic issues that exist
in the investigation of murders, and on this basis - to develop ways to solve
these problems. After all, there is no doubt that some knowledge of experts
is increasingly in demand during the pre-trial investigation and trial of
criminal proceedings for crimes of this kind. In this aspect, one of the most
important tasks is to determine the nature and capabilities of certain types
of expertise in the investigation of murders. This is what determines the
need and relevance of such research.

1. Methodology of the study

The methodological basis of the scientific article is the theory of cognition
and methods of cognitive activity. Research methods are represented by
a system of general scientific and special scientific methods, which are
selected in accordance with the topic, purpose and objectives of the article.
The following methods were used in the work: dialectical (to outline the
general concept and structure of the study; formal legal (to analyze the rules
of criminal procedure and other regulations related to the peculiarities
of the appointment and examination); dogmatic (legal) and method of
analysis of definitions - to deepen the understanding of the definition of
special knowledge, firearms, soil science and handwriting, functional (to
determine ways to optimize the use of special knowledge in phonoscopic,
handwriting and soil science in the investigation of killings, and experts,
organizational and other activities), historical (to study the development
of scientific ideas about the possibility of using certain expert research in
the investigation of murders), sociological (in order to study and generalize
investigative and judicial practice on the use of special knowledge during
homicide investigations).
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2. Analysis of recent research

The theoretical basis of the study of the problem of using special
knowledge in the investigation of murders were the fundamental works of
M. Saltevsky (Saltevsky, 2005), V. Cirkal (Cirkal, 1984), V. Goncharenko
(Goncharenko, 1980), V. Loginov (Loginova, 2009), S. Cherniavskyi
(Cherniavskyi, 2017), E. Simakova-Efremyan (Simakova-Efremyan, 2017),
M. Kostenko (Kostenko, 2006), S. Kustanovich (Kustanovich, 1956), V.
Mitrichev (Mitrichev, 1980), T. Averyanova, E. Rossinskaya (Averyanova
and Rossinskaya, 1999), T. Tatarnikova (Tatarnikova, 2016) and other
scientists.

However, to date, some aspects of the practical nature have not been
sufficiently elucidated, in particular these issues related to the possibilities
of conducting such examinations as phonoscopic, handwriting and soil
science in the investigation of murders. In view of this, there is a need
for a detailed theoretical analysis of these insufficiently studied types of
examinations. In addition, science (as well as society) is constantly evolving,
improving the scope of human activity, there are new ways to influence the
life and health of the person, which requires the introduction of new types
of forensic examinations, improving the methodology of their conduct.

The purpose of the article is to reveal the theoretical provisions and
practical recommendations for the use of certain special knowledge in the
investigation of murders. According to the defined purpose of the scientific
article, the tasks are: definition of the concept and «special knowledge»
used in the investigation of murders; obtaining a general idea of the forms
of special knowledge used in the investigation of crimes in this category;
outlining the features of phonoscopic, handwriting and soil science
examination in the investigation of murders.

3. Results and discussion

3.1. General characteristics of special knowledge used in
criminal proceedings

The interpretation of “special knowledge” is currently debatable. This
is facilitating by the lack of a legislative definition of the concept of special
knowledge and the legislator indicates only the purpose and subject of
application of special knowledge.

It is widely believed in the doctrine that the term “special knowledge”
used in criminal procedure law in the sectoral legal sense to distinguish
well-known knowledge from the professional knowledge of professionals
used, when necessary, in the investigation of crimes” (Cirkal, 1984). Under
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special knowledge M. Saltevsky understood constantly improved acquired
knowledge, skills and abilities used in any field of human activity, obtained in
the process of special education, experience and practical activities (except
for the professional knowledge of investigators), necessary for rapid and
complete disclosure and investigation of the crime, as well as consideration
of the case in court (Saltevsky, 2005). V. Goncharenko in his monograph
notes that “special knowledge is knowledge in science, technology or art,
used to obtain evidence by specially trained persons” (Goncharenko, 1980:
114).

We suggest that the special forensic knowledge used in the investigation
of murders include information on forensic tools and methods of detection,
recording, seizure and investigation of material traces of these crimes
and other material evidence used in the course of expert, investigative or
judicial activities, enshrined in various material sources, carriers of this
information.

Special knowledge in the detection and investigation of criminal offenses
used in two forms: procedural and non-procedural. The main purpose of
their application is timely obtain from the specialist forensic information
relevant to the investigator, which allows you to correctly choose the
order, time and place of investigative (investigative) actions and covert
investigative (investigative) actions, select its participants, scientific and
technical means, choose tactics and properly navigate the situation. Cases
of intentional and unintentional deprivation of life are not an exception in
this aspect.

Experts and specialists apply special knowledge in a certain field, and
the investigator, prosecutor and investigating judge use it in the form of
involving a specialistin conducting investigative (search) actions, appointing
forensic examinations, providing advisory assistance and more. The main
purpose of involving a specialist is to expand the practical capabilities of
the investigator, prosecutor in identifying, seizing and recording evidence
during investigative (search) actions to establish the circumstances to
be establish in criminal proceedings. The activity of an expert differs
significantly from the activity of a specialist in that the expert is a special
procedural figure, and the task of the examination is to analyze certain data
in order to establish new facts relevant to the pre-trial investigation. In
addition, the expert’s opinion has probative value.

Themainsubjectofapplication of special knowledgeinthe form offorensic
examination is an expert. Procedural status, rights, responsibilities, the role
of the expert, certain requirements and guarantees of his independence,
responsibility are defined by the Criminal Procedure Code of Ukraine
(Criminal procedural code of Ukraine, 2012), Instruction on appointment
and conduct of forensic examinations and expert examinations, approved
by the Order of the Ministry of Justice of Ukraine dated 08.10.1998 N2 53/5
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(Instruction on appointment and conduct of forensic examinations, 1998),
Regulations on the service of the Ministry of Affairs of Ukraine, approved
by the Order of the Ministry of Internal Affairs of Ukraine dated 03.11.2015
Ne 1343 (Regulations on the expert service of the ministry of internal affairs
of Ukraine, 2015).

According to Art. 1 of the Law of Ukraine «On forensic examination»,
forensic examination is a study based on special knowledge in the field of
science, technology, art, craft, etc. of objects, phenomena and processes in
order to provide an opinion on issues that are or will be subject to trial (Law
of Ukraine «On forensic examination», 1994).

Procedural grounds for the examination are defined in Article 242 of the
Criminal Procedure Code of Ukraine, according to the first part of which the
examination is conducted by an expert at the request of a party to criminal
proceedings or on behalf of an investigating judge or court, if special
circumstances knowledge. The factual basis for the appointment of an
examination is the need for scientific, technical or other special knowledge
that is needed to address certain issues in criminal proceedings (Criminal
procedural code of Ukraine, 2012). The results of the examinations are
made out by the expert’s opinion, which must meet the criteria of belonging,
admissibility and reliability.

Forensic science has a strong evidentiary value in the process of
investigating murders and uses a wide arsenal of modern methods and
scientific and technical means that significantly expand the possibilities
of obtaining evidentiary information. According to the results of the study
of criminal proceedings, we have identified the following shortcomings in
the appointment of forensic examinations in the investigation of murders:
inaccurate questions to the expert; errors during the seizure, packaging
and storage of physical evidence, which are then submitted for expert
examination; untimely appointment of forensic examinations; lack of
knowledge and information about (new) types of forensic examinations,
their capabilities and features of appointment. To avoid such shortcomings,
it is necessary to consider the types, possibilities and significance of forensic
examinations that may be assigned during the investigation of cases of
deprivation of life.

The following types of examinations are important in the investigation
of crimes of this category: forensic, forensic psychological, dactyloscopic,
trasological, ballistic, cold steel, complex forensic, phonoscopic,
immunological, cytological, genetic, odorological, handwriting, soil. For
example, if it is necessary to study the state of the accused, which affects
his consciousness and actions, and the time of the crime, to determine the
various properties of the mental state or other individual psychological
characteristics of the victim, suspect or witness during the pre-trial
investigation may be appointed forensic expertise.
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The decision of the forensic psychological examination is to find out from
the suspect the state of affect at the time of the crime. According to statistics,
forensic medical examination is most often carried out, the importance
of which is that in the process of its conduct a causal link is established
between the actions of the suspect (accused) and the negative consequences
that caused the death of a person. Forensic medical examination establishes
the cause of death, the presence of injuries, severity, nature, mechanism,
location, method and duration of their formation, prediction of negative
consequences and more.

These and other examinations are typical, such that are studied in
detail in the scientific literature, so we consider it appropriate to focus on
the possibility of forensic examinations, which are rarely appointed by
investigators in the investigation of murders, because their capabilities and
evidence are often unfairly ignored. practice. These include phonoscopic,
handwriting and soil expertise.

3.2. Examination of audio and video recording

Intensive filling of public life with various technical means of
communication has actualized the development of examination of audio
and video recording. To date, the expert’s report is evidence in criminal
proceedings related not only to extortion, blackmail, corruption and
terrorism, but also to murder, attempted murder, other crimes against
life and health, etc. Examination of audio and video recordings belongs to
the class of forensic examinations. Within the limits of expert specialties
the main tasks of examination of sound and video recording are carrying
out of technical examination of materials and means of sound and video
recording; research of the speaker on physical parameters of oral speech,
acoustic signals and environments; linguistic study of oral speech.

The essence of examination of materials and means of digital sound
recording is to use an integrative set of special knowledge in the field of
phonoscopy to investigate traces of sound, mechanism and methods of its
reflection and fixation on digital media, properties of sound information
reflected in the sound signal. Forensic examination of video recording is
carried out in order to identify a person on the basis of voice and speech,
as well as to identify the means of recording (video recording) (Averyanova
and Rossinskaya, 1999).

In connection with the above, T. Tatarnikova proposed the following
definition of the subject of examination of materials and means of digital
sound recording - is the establishment of instructions of the parties to
criminal and civil proceedings facts and circumstances related to the laws
of formation and study of reflections of audio information on digital media
value for proof. The content of the subject of examination of materials and
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means of digital sound recording taking into account its procedural and
epistemological aspect is the study of specific properties of objects of sound
origin, their relationship with the phenomena of reality and functionally
related processes, carried out within the current legal norms a set of
methods for obtaining evidentiary information in criminal proceedings
(Tatarnikova, 2016).

In the investigation of murders, the tasks of examination of materials
and means of digital sound recording according to the methodological
principle are divided into three main blocks: identification; diagnostic;
classification. Identification tasks of examination of materials and means of
digital sound recording are directed on identification of object on its display.
Identification tasks are related to: the identification of specific sources of
sound traces other than voice and speech signals with the identification
of the person by voice and speech, recorded on the phonogram; less often
- with the identification of a specific means, reception, transmission and
recording of an audio signal, etc.

Diagnostic tasks are aimed at: differentiating the participants of the
conversation on the basis of voice and speech, which differ; establishing the
suitability of the speech signal for identification examination; clarification
of the textual content of the proclaimed statements; establishing the fact
of an unusual state of the speaker. Classification tasks are: diagnostics of
terrain or acoustic characteristics of the room according to the properties
of the sound environment; diagnostics of acoustic information sources,
etc. In the investigation of murders, the specified tasks of examination of
materials and means of digital sound recording can be detailed for each
stage of examination.

It is known that the effectiveness of the detection and investigation
of crimes is directly dependent on the successful interaction of pre-trial
investigation bodies, operational units, expert service. Criminal proceedings
for murder are no exception in this respect. Most often, the results of
forensic examination of audio and video recordings, on the basis of which
the persons involved in the commission of crimes are identified, are the
only direct evidence in criminal proceedings (Maksymenko, undated). We
consider it expedient to detail some problems of interaction of the specified
subjects from the position of the forensic expert who solves a problem
on revealing of the useful speech information at performance of forensic
examination of video, sound recording at investigation of murders.

For a more detailed study of the means and materials of video recording,
their preliminary research is often carried out. As a result, additional
information can be obtained, which allows you to write the following
questions: put forward new and check existing investigative versions;
build tactics for conducting separate investigative actions; to decide on the
involvement of the object in the case as verbal evidence, on the appointment
of a forensic examination.
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One of the important conditions for the preliminary study of physical
evidence is the use of such methods that ensure the preservation of physical
evidence in its original form. Preliminary research is usually the logical
conclusion of the review. After examination and preliminary examination
of the physical evidence, the question of the appropriateness of the
appointment of the examination is raised. In the decision when appointing
a forensic examination of the means and materials of the video recording in
the investigation of the murders, the investigator may reflect the following
questions: what is the content of the plots of the video presented for
investigation; whether this video was made using the presented device;
whether the presented video contains signs of editing; whether the image
and sound were recorded simultaneously on the presented video, and so on.

When selecting an expert for the examination of means and materials of
video recording in such high-profile criminal proceedings, the competence
of the future expert in the field of criminology, television, video equipment
is taken into account. It should also be remembered that if the expert
concludes that the samples of voice and speech of the person do not meet
the requirements, the expert sends a request to the initiator to provide
additional samples of voice and speech of the person, which significantly
affects the time of examination (Law of Ukraine «On forensic examination»,

1994).

It should also be noted that one of the methods that is actively used by
psychologists-experts in their work is the method of «Forensic psychological
examination of the communicative activity of a person recorded in the
video». It allows you to fully determine the features of speech behavior of
the subject (Khalyavka and Tulvinskaya, 2020: 145).

Thus, we conclude that the examination of audio and video recordings
is essential for the investigation of murders, in particular for establishing
the criminal event, the identity of the murderer, the degree of his guilt
and other circumstances to be proved. In order to optimize the progress
of the homicide investigation before the examination, an expert should be
consulted on the optimal wording of the questions regarding the speech
and video material to be investigated.

3.3. Forensic soil expertise

One of the sources of evidence in the investigation of criminal offenses
against the life and health of a person may be the opinion of an expert on
the results of forensic examination. It belongs to the kind of examinations
of materials, substances and products, in which the research of material
evidence of soil and geological-mineralogical origin is carried out.

Forensic examination is a multi-stage comprehensive study, and the
assessment is conducted after each stage of the study, taking into account
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knowledge in the field of soil science and related sciences (natural science
assessment) and in forensics (forensic assessment). Natural science
assessment is carried out in terms of classification, taxonomy and other
structural units of soil science, geology, biology and other sciences.
Forensic assessment involves the transformation of the results of scientific
assessment in accordance with special knowledge in the field of forensic
identification theory.

With the help of forensic soil examination, identification, diagnostic
and situational tasks are solved. Identification of the site is one of the main
tasks of forensic soil examination. Among the facts that can be established
by solving the problems of this type of examination are such important
elements of evidence as identification of the area where the criminal event
took place, and the fact of contact interaction of any objects contaminated
with soil, diagnosis of an unknown scene and so on.

Objectivity, comprehensiveness and completeness of expert research
means an unbiased assessment of the properties of objects and phenomena,
conducting research on a scientific and practical basis, which eliminates
errors, avoiding unreasonable judgments or expanding the subject of
examination. The expert’s opinion should be based on the provisions that
allow to verify the validity and reliability of conclusions made on the basis
of special knowledge in soil science, geology, petrography, mineralogy,
chemistry, physics and other sciences, which are used in this type of
examination.

At one time V. Mitrichev introduced into the examination of materials of
substances and products the concept of «element of the material situation»,
which can be understood as a separate material object that is part of the
material situation of the event under investigation: object (whole), material
formations in the form of liquid, loose or gaseous substances, as well as
their parts and traces (Mitrichev, 1980). By their nature, material evidence
is material objects that arose in connection with the event of a criminal
offense or were used during its commission, preparation for it, etc.

Based on this, the objects of study in the appointment of forensic soil
examination may be a variety of objects of soil and mineral origin - it is
directly soils, in the form of clay, sand, gravel, limestone, chalk, gypsum, coal,
slag, etc., and in in the form of layers on the objects-carriers, exfoliations
left at the scene, as well as samples of specifically localized areas.

The specificity of soil-geological objects as elements of the material
situation in the framework of forensic identification research is determined
by the actual circumstances of the offense (Omelyanyuk, 2004).

The soil-geological object submitted for forensic examination has a dual
structure: it contains elements that determine its natural origin, as well as
others that separate it as a material formation from various soil-geological
and sometimes anthropogenic components.
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V. Koldin points out that depending on the level of individualization
achieved in the process of research, genus, species, group and individual
identification differ. The ultimate goal of identification is to address the
question of the identity of a single person, object, material complex (Koldin,
2002).

However, this goal is not always achieved. If the comparative study
reveals only classification features, the study is limited to generic
identification. In some cases, the structure of the identified object reveals
properties that arose in the circumstances of a particular case or mechanism
of the event under investigation. Such properties may be the basis for the
allocation of special classes or groups that significantly deepen the levels of
group identification. Individual identification requires the identification of
features, the set of which is unique, inimitable. Thus, the identity of objects
in the assessment of forensic soil examination is assessed by generic, group
and individualizing characteristics.

Studying the methods of investigating crimes against life, V. Kolmakov
distinguished between the method of committing a crime and the method
of concealing it. Thus, to the first he attributed the actions and omissions
aimed at achieving a criminal result, as well as the material objects with
which the crime was committed, the conditions convenient for the offender.
The method of concealment was considered by the researcher as the
actions of the criminal aimed at masking and eliminating the traces of this
crime (Kolmakov, 1956). Forensic examination can be used as a means
of committing, for example, moving a corpse or living persons, a person
staying in a certain area, as well as a way of hiding, usually burying a corpse
or its parts, burying objects of a criminal offense.

In criminal offenses, the generic object of which is the protection of
life and health of a person, the forms of use of special knowledge are the
involvement of a specialist and the appointment of a forensic examination.
Consider the practical application of specialized knowledge in the field of
soil science in the investigation of premeditated murder.

Thus, the verdict of the Donetsk Court of Appeal established that the
accused A. and B. illegally took possession of a Toyota Avensis car and
killed its owner V. with the use of firearms. and other persons, as well as
ammunition left in them after the commission of these crimes, and then
buried them in the ground in various places, for the purpose of concealment
and further illegal storage. The conclusions of forensic soil examinations
with diagrams and photo tables confirmed that the soil removed from the
mat near the driver’s seat of the accused A.’s car has a common ancestral
and group affiliation with the soil removed from the surface of a small
bayonet shovel and the soil removed during inspection. The soil removed
from the surface of the large bayonet blade has a common genus with the
soil removed during the search of the car belonging to A., have a common
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genus with the soil removed during the inspection (Judgment of the
Donetsk Court of Appeal in case 235/661 / 14-k).

In another case, A.’s Kharkiv District Court found A. guilty of
intentionally killing B. and illegally seizing her laptop. soil samples for
forensic examination, investigative experiment, presentation of the corpse
for identification, search of A.’s place of residence, during which material
evidence was seized. The conclusion of the forensic soil examination with
illustrative tables to it established that the soil layers removed from the
bayonet shovel and soil samples removed from the burial place of the
corpse, and one of the samples removed at the place of its discovery, are
characterized by common genus and common group affiliation (Judgment
of the Kharkiv District Court of the Kharkiv Region in the case N¢

2034/13730/2012).

Thus, forensic examination should be ordered in the investigation
of premeditated murders, when it is necessary to establish whether the
corpse was reburied, whether the person was alive in a certain area if the
corpse’s shoes preserved layers of soil, whether there was contact with the
victim’s clothes and certain contact object (for example, vehicle bumper),
with which tools (shovels, crowbars) the corpse was buried, as well as
whether the suspect was in the area where the corpse was found, whether
the corpse was moved from one part of the area to another, in what way
(rolling, dragging, etc.) and how many people were moved. Establishing the
number of co-perpetrators contributes to solving the problems of criminal
proceedings under Art. 2 of the Criminal Procedure Code of Ukraine
(Criminal procedural code of Ukraine, 2012), which is also provided for
in paragraph 3 of the resolution of the Plenum of the Supreme Court of
Ukraine «On judicial practice in cases of crimes against life and health»
of February 7, 2003 N¢ 2 (Resolution of the Court of Ukraine «On judicial
practice in cases of crimes against life and personal health», 2003).

The main problematic issues that arise when inspecting the scene are
the correct removal of soil samples, clothing, footwear and other items that
have layers of soil and mineral origin. Practice shows that most physical
evidence is seized without complying with the mandatory conditions for
its preservation during transportation and storage. Also, there are cases of
incorrect determination by investigators of the spatial boundaries of land
plots, which leads to incorrect removal of control samples.

As a result, further forensic examination does not contribute to the
localization of a certain area. Improper packaging of physical evidence,
especially when clothes and shoes are packed together, leads to rash
and contamination of the layers, which negatively affects the results of
a comparative study. That is why the involvement of a specialist in the
inspection of the scene is a prerequisite for the collection of appropriate
evidence, and on the other hand it facilitates the work of a forensic expert,
who will then conduct a forensic examination.
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In the process of forensic soil examination (selection of the study
scheme and evaluation of the results) it is necessary to take into account the
completeness of the reflection of soil layers on the objects and preservation
in the layers of initial indicators during operation of objects with layers and
removing them for research. Thus, the evaluation process in forensic soil
science examination is heuristic in nature and cannot (except for the main
stages) be programmed in advance.

Each expert study of soil-mineral substances requires a creative
approach taking into account all the features of the objects of identification,
including the suitability of the site for localization and identification, the
identification significance of signs, the presence of sufficient soil layers and
preservation of initial indicators, matching properties all components and
impurities in comparable soils, etc.

3.4. Forensic handwriting examination

The generalization of expert practice in criminal proceedings on murders
indicates the presence of significant shortcomings in the preparation and
execution of materials for forensic handwriting examination. In particular,
copies or technical images of documents are often provided for forensic
handwriting examination of manuscripts and signatures. However, such
examination is carried out exclusively on the basis of original documents.

A common shortcoming in the appointment of the examination is
the direction of materials for its conduct, which does not specify which
documents are subject to study, in which columns are the handwritten record
or signature, as well as which documents contain samples of handwriting
and signature of a person that the expert could use for comparative research.

At the same time, according to Article 69 of the Criminal Procedure Code
of Ukraine, an expert has no right to collect materials for examination on
his own initiative (Criminal procedural code of Ukraine, 2012). Assignment
of documents to the objects of research, as well as to the handwriting
and signatures of a certain person is beyond the powers of the expert and
belongs exclusively to the competence of the body (person) that appointed
the examination.

One of the most common shortcomings is the lack of comparative
materials, both in terms of quality and in terms of quantity, non-compliance
with the requirements for compliance of the samples with the studied
documents under the conditions of execution (similar writing instrument,
pose, lighting, etc.), not the reliability of comparative samples is checked
by comparing them with each other. In accordance with paragraph 1 of
part 1 of Article 13 of the Law of Ukraine «On Forensic Examination»,
the expert has the right to submit a request for additional materials, if
the examination is appointed by a court or pre-trial investigation body or
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review case materials concerning the subject of forensic examination (Law
of Ukraine «On forensic examination», 1994).

The body (person) that appointed the expertise (involved the expert),
who ignores the experts’ requests for the necessary materials and insists on
conducting the expertise on the provided materials, deliberately puts the
expert in a situation of possible erroneous conclusions or necessity refusal
to resolve the issue.

Poor quality comparative material is usually found when courts appoint
forensic handwriting examinations to examine the signatures of the elderly
and senile, in wills, gift agreements and applications for revocation of wills.
This is reflected in the incomparability of the samples in comparison with
the investigated signature by transcription, time or conditions of execution
and the absence of free and experimental samples of signatures of the
probable person, as well as the insufficient number of free samples of
signatures of this person (Bilous, 2019).

A common drawback is the violation of the tactics of sampling. A
significant violation of the method of taking handwriting samples and
signatures is to provide the person from whom the experimental samples
are taken, the opportunity to reproduce the handwriting object from the
document under study, which is strictly prohibited. When taking free and
experimental samples of handwriting and signatures made in unusual
conditions, or in an unusual way, only in some cases, specialists with special
knowledge in the field of handwriting are involved. Thus, only with its help
it is possible to most accurately establish the pace at which the text of the
studied document was performed.

We consider it expedient to outline the peculiarities of conducting expert
research in the field of handwriting in criminal proceedings on murders.

Changes in external and internal factors influencing the formation
of handwriting have significantly changed the structure (structure) of
handwriting in modern society, which requires adjustment of a number of
characteristics of the general features of handwriting. Insufficiently studied
objects of research are handwritten texts and signatures made by the left
hand with natural shulga, and should also be finalized. Therefore, at the
present stage in forensic handwriting there are two main areas of research
of altered handwriting: the establishment of the fact of unusual execution
of the manuscript and the identification of the executor of the altered
handwriting,.

Along with manual methods in handwriting research, recently, more
often used machine methods of analysis of features in the compared
handwriting (signatures). Experiments are conducted on the use of image
recognition algorithms in handwriting research, as well as to establish the
authorship of anonymous texts. The handwriting of a certain person as
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a whole, as well as individual written signs, which together constitute an
individualized complex, represent an image (Kravchenko, 2019).

In addition, handwriting can change under the influence of external
factors, such as alcohol or drug intoxication. The study of the peculiarities
of writing and written speech of persons under the influence of toxic
(including pharmaceutical) substances should be recognized as promising.
There is an objective need for in-depth study of the handwriting of persons
for whom the left hand is the leader. After all, the number of such people
is steadily growing. Here, too, the multidisciplinary nature of handwriting
science will be manifested, because knowledge should be applied not only
purely handwriting, but also pedagogical, partly medical, psychological,
with a collection of extensive experimental material (Savchuk, 2019).

Of particular note is the study of the impact of mental illness on writing.
The progressive level of development of forensic psychiatry, the availability
of new methods of treatment and the release of new pharmaceuticals to
overcome this category of diseases makes handwriting experts interested
in this topic in parallel with specialists - psychiatrists. Another separate
type of multidisciplinary research should be considered the impact on the
handwriting of the psychological state of the performer. Graphology as a
scientific discipline has experienced better and worse times, but in Europe
it is now experiencing a «second life».

For example, in France, while studying at university, students study
graphology in order to take tests at employment or in vocational guidance
institutions. In Italy, graphologists (as handwriting psychologists) and
handwriting experts study together. This seems logical, as handwriting
scholars should be interested in psychology for a more thorough study
of writing. However, it should be recognized that there are not always
significant links between a person’s mental state and his or her handwriting.
Emotional factors may affect the writing skill, but due to the strength of the
individual, the firmness of his character, such factors may not be reflected
in the handwriting or signature (Savchuk, 2019).

One of the tasks of scientists is to develop an electronic computer that
can recognize the handwriting of an individual among many different
handwritings. Therefore, in cases where the eyes of an expert in the
comparative study of some handwriting objects are an imperfect tool, the
problem of creating a more perfect apparatus of distinction, which would
work in areas and ranges inaccessible to direct visual perception of man.

The experiments conducted on cybernetization of handwriting research
are based on the principle of creating a machine that would first memorize
handwriting patterns (learn), and then, learning to distinguish them,
perform recognition. It is determined that of the research in the direction of
creating model and automated methods used in handwriting examination
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in the modern post-Soviet space, the most interesting are the developments
of criminologists of Ukraine, who first began to create and use expert
systems in forensic handwriting examination (Kravchenko, 2019).

The complex nature of the methodological tools used means that
the process of solving the tasks of forensic handwriting examination
includes a variety of methods: qualitative-descriptive, quantitative, model
(mathematical), instrumental, as well as the use of modern computer
technology.

We consider the scientific support of expert activity in the field of soil
science to be an indisputable positive in the investigation of criminal
offenses, including those whose object is encroachment on the life and
health of a person. One of such steps is the development of a manual in
which, based on the latest advances in science, in accordance with the
requirements of expert practice, it is necessary to highlight the theoretical
foundations of forensic handwriting, the concept of written language and
handwriting, modern classification of writing, provide general and most
common methods of identification , to consider diagnostic and situational
researches of handwriting, methods of mathematical modeling which are
applied at the decision of various handwriting problems. Detailed research
and solution of the above issues will significantly expand the possibilities
of forensic handwriting and increase the efficiency of experts in the field of
handwriting examination (Kravchenko, 2019) both in general and in the
investigation of certain types of crimes in particular.

Conclusions

Summarizing the above, we can draw the following main conclusions:

1. Special forensic knowledge used in the process of investigating
murders includes information on forensic means and methods of
detection, recording, seizure and investigation of material traces
of these crimes and other material evidence used in the course of
expert, investigative or judicial activities, fixed in various material
sources, carriers of this information.

2. The main forms of using special knowledge in the investigation
of murders include: participation of a specialist in conducting
investigative (search) actions, consulting specialists and conducting
forensic examinations. The integrated use of such forms will ensure
the impartiality, completeness and comprehensiveness of the
pre-trial investigation and will facilitate the prompt disclosure of
deprivation of life.



CUESTIONES POLITICAS
Vol. 40 N° 72 (2022): 69-88 85

3. Given the increased public danger of homicides, their high latency
and low level of disclosure, there is an urgent need to increase the
efficiency of the use of specialized knowledge in the investigation and
trial of these criminal offenses. Particular attention in this activity
should be paid to the use of such types of expertise as phonoscopic,
soil science and handwriting, the theoretical foundations and
methodological basis of which need to be updated and adjusted to
the latest techniques and leading world practices. There is also a
need to expand the capabilities of these forensic examinations, their
comprehensive application in the investigation of this category of
crimes.

4. Despite the strong scientific and technical potential for the application
of specialized knowledge in the investigation of crimes against life
and health, currently the level of development of relevant guidelines
in Ukraine in the field of phonoscopic, soil science and handwriting,
their lack of focus on today’s investigat